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Don‟t Worry – I‟m not going to go 

through every slide.

http://www.gif.com/gif.com/showphoto.php?photo=21906&size=big&papass=&sort=1&thecat=159
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1) Introduction

2) Key Concepts: Limited liability.

3) Key Concepts: PCC Basics, Single Legal Entity, Attribution of Firewalling.

4) Key concepts: Pari Passu, Priorities (also Preferential of Secured 

Creditors), COMI, Detrimental Acts, etc.

5) Contractual PCCs.

6) The International Problem of Acceptance, „substance v procedure‟, etc.

7) International Regimes: The EU, The UN and The UK.

8) The EU; The EU Insolvency Regulation.

9) The UN „Model Law‟.

10) The Model Law & Re SPhinX, practical issues.

11) The UK Insolvency Act; 5426 & Part V of Scheme of Arrangement 

(Companies Act).

12) PCC claims to extraterritoriality and „keep it local‟.

13) „Lifting the corporate veil‟: shams, etc.

14) „Lifting the corporate veil‟: cell migration.

15) Comparative Jurisdictions: introduction.

Key Concepts; Introduction of Index
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16) Comparative Jurisdictions: Cellular Separateness.

17) Comparative Jurisdictions: Insurance.

18) Comparative Jurisdictions: Inter-cellular Priorities (upstream, downstream, 

cross-stream), Preferential Creditors, Shareholder Subordination, etc.

19) Comparative Jurisdictions: „Cellular Corporateness!‟

20) Comparative Jurisdictions: PCC Conversion.

21) Comparative Jurisdictions: Directors & Their Liabilities.

22) Comparative Jurisdictions: Antecedent transactions, Detrimental Acts, 

Asset Protection Trust

23) Comparative Jurisdictions: Insolvency Expenses.

24) Comparative Jurisdictions: A consideration of UK Pari Passu Cases

Key Concepts; Introduction of Index
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Key Concepts; Limited Liability
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• Protected cell company ("PCC") a.k.a. 

segregated portfolio company, 

segregated accounts company:-
1) BVI – Segregated Portfolo Company – Business 

Companies Act 2004

2) Bahamas – Segregated Accounts Companies Act 

2004

• We will use the term "PCC" throughout 

this seminar.

Key Concepts; Other Names
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• „Limited liability structures‟ evolve.  Limited liability was „first 
recognized‟ in Saloman v. Saloman & Co. Ltd [1897] House of 
Lords AC 22. It‟s the cornerstone case as to the common law 
position that a corporation is separate and distinct from its 
shareholders, officers and directors.

• “Among the principal reasons … to form private companies ...  
are the desire to avoid … bankruptcy, and … borrowing 
money. By means of a private company, ... a trade can be … 
with limited liability and without exposing the … harsh 
provisions of the bankruptcy law. . . ., the unsecured creditors 
of Saloman & Co. Ltd. may be entitled to sympathy, but they 
have only themselves to blame for their misfortunes”.

• PCCs represent a continuing involvement of limited liability 
structures.

Key Concepts; Limited Liability
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• “Limited liability gives the owners of the company (its 
shareholders) protection if the company fails. This 
means that if a company is put into liquidation, the 
people who own the company will only be required to 
pay what they have already paid or agreed to pay 
towards settling its debts- usually what they have paid or 
agreed to pay for their shares”.

• Companies House advice.

Key Concepts; Limited Liability
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• The UK corporate and insolvency regime makes 
reference to at least the following forms of limited 
liability: 

– Friendly Societies -- Friendly Societies Act 1992.

– Industrial and Provident Societies -- Industrial and Provident 
Societies Act 2002.

– Partnerships – Limited Partnerships Act 1907 & Limited Liability 
Partnerships Act 2000.

– Building Societies - Building Societies Act 1986.

– European Economic Interest Grouping -- European Economic 
Interest Grouping Regulations 1989.

• In addition to companies limited by guarantee, as 
opposed to shares and companies formed by charter.

Key Concepts; Forms of Limited Liability
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• The US has formed special purpose corporations in all 
50 states- „A Limited Liability Company, or LLC is a 
legal form of business organization like a partnership but 
with limited liability similar to a corporation. The owners 
of an LLC are called "members" rather than partners. A 
single-member LLC is taxed as a sole proprietorship, 
while a multiple-member LLC is taxed as a partnership.‟ 
These can often be viewed as limited life companies.

• In addition, a trust has limited liability overtones and as 
we shall see the concept of the limited liability of the trust 
resonates the peculiarities of a PCC.

Key Concepts; Forms of Limited Liability



11

• All of the above legal structures create a division (a 
firewall) between ownership (members, partners, etc) 
and the entity itself.  This firewall may allow some 
osmosis in that income and losses from a tax 
perspective may be treated as attaching to the individual 
member or partner: and not the company. This can be 
seen in the US LLC and the UK limited liability 
partnership.

• Thus traditionally limited liability refers to the limited 
liability of the members.  PCCs are different.  The limited 
liability of a PCC refers not only to the limited liability of 
the members, but also the limited liability of the PCC 
itself.  In legal jargon that creditor may be viewed as 
having a non-recourse right. 

Key Concepts; Forms of Limited Liability
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Why should a PCC be objectionable to a foreign jurisdiction?

“Owing to the ease with which companies can be formed in this country and owing 
to the rigidity with which the courts have applied the corporate entity doctrine ever 
since the calamitous decision in Salomon v. Salomon, a single trader or group of 
traders are almost tempted by law to conduct their business in the form of a limited 
liability company even when no particular business risk is involved and where no 
outside credit is required.... The courts have failed to give that protection to the 
business creditors which should be the corollary of the privilege of limited liability.“
(O Khahn Freud “Some reflections on company law reform”: 1944 7 MLR 54-66).

• Is it surprising that many years after the House of Lords decision in Salomon v. Salomon the 
principle of limited liability was still the subject of such strong sentiments? Possibly not - few 
legal principles have aroused as much debate as limited liability has.  

• In this respect it is interesting to note that the legal consequence of a limited liability company is 
not that the company‟s liability is limited in any way. The company‟s liability is unlimited; if it was 
not, companies would not become insolvent. It is the liability of the members that is limited. It is 
limited to the amount of paid up capital. The protected cell regime is an extension of this legal 
principle and limits the liability of a cell within a PCC to the assets attributable to that particular 
cell. The liability of the cell is similarly unlimited but the only recourse is to the assets of that cell, 
and in the event of a shortfall, the creditors have no recourse to the assets of any other cell. 
Other than in the case of involuntary creditors, this is no more objectionable than the principle of 
limited liability itself. Indeed, for every cell created by a PCC, the promoters could have achieved 
the same level of protection by incorporating a separate subsidiary of the main operating 
company with limited liability and conducting the relevant business activity through a separate 
limited company.

Key Concepts; Forms of Limited Liability; Objectionable?
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• PCCs tend to be used in what may be described as 

mutual or co-operative organisations; insurance 

mutuals, mutual funds or joint-ventures

• Mutuals in the form of Friendly Societies, Co-

operatives, Building Societies, etc. have enjoyed limited 

liability for some time.

Key Concepts; Limited Liability; PCCs of Co-operatives
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It would be a mistake to think that the idea of one corporate entity 

representing a number of competing different economic interests is 

something new or that such companies can only operate under a 

legislative PCC regime. This is not the case. The concept of a 

statutory regime for PCCs may be relatively new, but the basic 

mechanics have been widely used by the banking, insurance and 

fund sectors over many years.

Key Concepts; Limited Liability & the 

Move towards a PCC  
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It is not just modern financial markets that have sought segregation 
of assets and liabilities through innovative solutions. An early 
historical example of an attempt to segregate assets and liabilities 
as between separate operations of a single business dates as far 
back as the 15th century and to the most pre-eminent of banking 
families, the Medici of Florence. Previous leading banks had 
collapsed when branches of the business amassed huge debtors 
who could not, or in the case of Edward III of England, would not 
repay their debts. The shrewd Medici family is credited with the 
innovation of establishing a holding company structure and separate 
entity for each branch of the Medici Bank, thereby protecting the 
holding company from the bankruptcy of separate branches situated 
in major European cities of the time. 

Key Concepts; Limited Liability & the 

Move towards a PCC
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As Tim Parks writes in his book 'Medici Money: Banking, Metaphysics, and 
Art in Fifteenth-Century Florence', "The relationship of these branches to 
each other and to the central office in Florence was to be crucial. The Bardi 
and Peruzzi banks that had preceded the Medici collapsed in part because 
there was no juridical distinction between its operations in different 
countries. The bank as a whole was liable for the debts of each of its 
outlets. [The Medici] resolved these difficulties with a simple structural 
correction [...]. Each branch was to be a separate company. The 
shareholders were: the branch director [...] and the Medici Bank [...]. Not the 
Medici family personally, and not the Florence branch, which had the same 
status as other branches, but rather a separate holding company located in 
a separate office in Florence." Such risk management innovation intended 
to offer legal  protection to an international banking business from 
bankruptcy following the failure of separate branches, predated modern 
banking regulation and supervision, but judging by the successful growth of 
the Medici's banking activities during the 15th century must have achieved 
acceptance without geographical limitation.

Key Concepts; limited liability & the 

Move towards a PCC
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In the insurance sector, in particular, cell captive type vehicles have 
been a feature in the market long before PCC legislation was ever 
introduced. In Gibraltar, for example, the first cell captive facility was 
set up in 1996, although the concept was previously developed and 
used extensively in a number of jurisdictions over many years (e.g. 
South Africa). Such structures rely on contractual arrangements 
between the various participants. It is therefore common to refer to 
them as „contractual cell companies‟. Contractual cell companies 
and protected cell companies within the statutory regime can (and 
do) co-exist side by side. The objective of cell-segregation can 
therefore be achieved through common law contractual principles 
without the need for legislation, as it had for many years before the 
PCC came into the scene. 

Key Concepts; limited liability & the 

Move towards a PCC
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• What is a PCC?

• What are its key characteristics?

Key Concepts; PCC Basics 
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• A PCC has the following key 

characteristics:

– Single legal entity and hence identity

– Attribution of assets and liabilities

– Firewalling of cells

Key Concepts; PCC Basics 



Comparative Jurisdictions

Single Legal Entity

Hub or Core

Cell 

A

Cell 

B

Cell 
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Single Legal Entity 

• A „single legal entity‟, thus it is the PCC and not the hub or cells which contract. "[The] 
Fundamental nature of a…[PCC] (1) A... [PCC] is a single legal person (2) the 
creation by a.. [PCC] of a cell does not create, in respect of that cell, a legal person 
separate from the company".  Manx PCC Act 2004 section 2.

• However some statutes go further, perhaps too far -"However, a cell of a…[PCC] may 
enter into an agreement with its cell company or with another cell of the company that 
shall be enforceable as if each cell of the company were a body corporate that had 
legal identity separate from that of its cell company". Companies (Amendment No 8) 
(Jersey) Law 2005 section 127YP.

• It would definitely be going too far to say that a PCC cell can contract with a third 
party.

• Contrast the position however of the Jersey Incorporated Cell Company (“ICC”): „the 
principal difference between an ICC and a PCC is that an incorporated cell of an ICC 
is a company whereas a protected cell of a PCC is not a body corporate and has no 
separate legal identity‟.

• It is this claim to the benefits of separateness without actual legal separateness that 
is both the benefit of a PCC and to the jurisprudential critic purists, its downfall.

Key Concepts; PCC Basics



23

Attribution

• Attribution‟ of hub and cellular assets and liabilities.  Assets and liabilities 
are internally ascribed to the hub or specific cells.

• For example, the South Carolina Insurance Code, Title 38, definition 
section: -

“(9) "Protected cell assets" means all assets, contract rights, and general 
intangibles, identified with and attributable to a specific protected cell of a 
protected cell company… (12) "Protected cell liabilities" means all liabilities 
and other obligations identified with and attributable to a specific protected 
cell of a protected cell company.”

• And by default, in The PCC (Guernsey) Ordinance, 1997:-

“Attribution of non-cellular assets and liabilities.

12. (1) Liabilities of a protected cell company not otherwise attributable to 
any of its cells shall be discharged from the company's non-cellular assets. 
(2) Income, receipts and other property or rights of or acquired by a 
protected cell company not otherwise attributable to any cell shall be 
applied to and comprised in the company's non-cellular assets.”

Key Concepts; PCC Basics



24

Firewalling

A „Firewalled‟ hub and cellular structure.  If a cell becomes

insolvent it does not contaminate other cells.

“Liability of cellular assets.

13.(1) …where any liability arises which is attributable to a particular cell of a 

…[PCC]–

(a) the cellular assets attributable to that cell shall be …used to satisfy the 

liability; …

(c) any cellular assets not attributable to the relevant cell shall not be used 

to satisfy the liability”. Gibraltar PCC Act 2001

Key Concepts; PCC Basics 
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• Equal treatment of creditors.

• From Wikipedia (with apologies for quoting from Wikipedia):-

“Pari passu is a Latin phrase that literally means "with equal step"[]. It is 
sometimes translated as "hand-in-hand," "with equal force," or "moving 
together" and by extension, "fairly", "without partiality".

In law, this term is commonly used as legal jargon. Black's Law Dictionary 
defines pari passu as "proportionally; at an equal pace; without preference".

In finance, this term refers to two or more loans, bonds or series of 
preferred stock having equal rights of payment or level of seniority. For 
asset management firms, the term denotes an equal allotment of trades to 
strategically identical funds or managed accounts.

This term is also often used in bankruptcy proceedings where creditors are 
said to be paid pari passu, or each creditor is paid pro rata in accordance 
with the amount of his claim. Here its meaning is 'equally and without 
preference'.”

• PCCs defeat pari passu.

Key Concepts; Insolvency & the PCC; Pari Passu
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• How assets are distributed amongst creditors in a bankruptcy?

• “Priority of Distribution: All insolvency laws need to incorporate the principle 
that, for purposes of determining the priority of distribution of the proceeds of 
the estate, creditors should be ranked by categories. Such a ranking is not, 
…inconsistent with … equitable treatment. On the contrary, to the extent that 
different creditors have struck fundamentally different commercial bargains 
with the debtor, the ranking of creditors may actually be required as a matter of 
equity. Indeed, the priority system can provide an important instrument for 
facilitating the provision of credit. From the IMF publication; “Orderly & 
Effective Insolvency Procedures: Key Issues” 

• PCCs create their own distribution priorities along cellular lines.

Key Concepts; Insolvency & the PCC; Priority
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Pari Passu and PCCs Internationally

A fundamental PCC problem is its apparent abrogation of the pari 
passu principle. The pari passu principle depends on the notion of 
“collective insolvency”, as referred to in various international insolvency 
regimes. Under collective insolvency, a previous bilateral relationship 
between a single creditor and now insolvent debtor becomes a multi-
lateral relationship between the creditors (or a class of them) and the 
debtor; thus resulting in a 'common pool' approach to the insolvent 
debtor. The common pool approach has chronological significance.  
Regardless (usually) of when the debt was incurred prior to insolvency, 
the debt now shares in the common pool. Debts incurred after this 
common pooling will rank ahead of debts which were incurred before 
the common pooling. The common pooling is the formal insolvency 
process, whatever its form (administration, liquidation, etc).  Pari passu
follows from collectivity. Pari passu requires that all debts of equivalent 
ranking arithmetically abate. This is based upon their proportionate 
share of the common pool of assets available. Their return on this 
abatement is their dividend. In short “par est condicio omniun 
creditorum” or “the conditions of all creditors is equal”.

Key Concepts; Insolvency & the PCC
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Pari Passu and PCCs Internationally

Given the core doubt as to a PCC is that it apparently abandons the 
universally accepted notions of pari passu and collectivity, the 
enforcement of the PCC cellular priority via an insolvency process, 
particularly outside of the PCC home jurisdiction, may not be 
recognised. Consequently, PCC promoters advise that a PCC: (a) 
should hold all its assets within a PCC jurisdiction, ideally its 
incorporation home jurisdiction; (b) should manage its affairs entirely 
within the jurisdiction; and (c) subject all its contracts to that 
jurisdiction‟s law. To which the authors would add, “and choose a 
PCC jurisdiction, that in the event of PCC cellular priority being 
called into account in a non-PCC jurisdiction through an insolvency, 
will have the advantage of international recognition, most notably 
the EU Regulation.”

Key Concepts; Insolvency & the PCC
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• The seat theory states that the insolvency of a legal person should be conducted 
by the locals of the incorporation jurisdiction. Thus if (say) a Manx PCC became 
insolvent, the insolvency should be governed by the laws of The Isle of Man. The 
rationale for this theory is contractual. The entity established itself in that 
jurisdiction. Thus, its rights and obligations are settled by that jurisdiction.  Further, 
„this choice of law‟ adds certainty.  

• The competing theory is the Centre of Main Interest ("COMI") theory. The COMI 
theory states that the insolvency should be concluded where the entity did its 
primary business and had its most impact.  International regimes refer to both the 
seat and COMI theories. However, the EU Insurance Insolvency Regulations refer 
to the incorporation jurisdiction only (i.e. the seat theory). In the case of highly 
regulated companies, such as insurance companies, it is best that the local 
regulator governs any unfortunate insolvency. Why? Because the seat theory is the 
most relevant. In regulated industries, the rights and obligations of the company are 
far greater than those in unregulated industries. It is for this reason, that for PCCs 
operating in regulated industries, the promoters should eschew OFCs that preclude 
their corporate vehicles, from operating in their own jurisdiction. In such an OFC 
jurisdiction, the COMI could therefore be in a PCC unfriendly jurisdiction, i.e. it 
would not be in the home jurisdiction. One of the problems with COMI is its 
vagueness. There can only ever be one seat. But there can be competing COMIs. 
Regulated industries need to know their regulator at the outset.  

Key Concepts; Insolvency & the PCC : Seat 

Theory v Centre of Main Interest (COMI)
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In both the Model Law and the EU Regulation regimes the incorporation 
jurisdiction is presumed to be the COMI. However, this is a rebuttable 
presumption. Given the preponderance of insurance PCCs, a PCC 
established in a reputable jurisdiction, especially one governed by a 
mandatory insolvency regime (such as the EU Insolvency Insurance 
Regulation more especially, Gibraltar and Malta) should have its priority 
regime (i.e. its cellular regime) recognised extra-territorially. As to the 
rebuttable presumption (for non-insurance companies within the EU, i.e. 
companies under the EU Regulation and/or outside of the EU, and/or the 
UNCITRAL Model Law) the ever present mantra of keeping PCC assets 
within the PCC jurisdiction is extended to, „and keep the management of 
the PCC in the PCC jurisdiction‟. 

Key Concepts; Insolvency & the PCC : Seat 

Theory v Centre of Main Interest (COMI)
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• The rights both of these classes of creditor (to the extent that they are different 
classes) will impact dramatically upon the rights of a PCC. More especially the 
PCC‟s right in insolvency to enforce its own segregated priority structure.

• Internationally there are two accepted historical deviations from pari passu: (i) 
preferential or priority creditors and (ii) secured or in rem creditors. The term 
„involuntary creditor‟ is not an exception to the pari passu principle. However many 
preferential creditors are often claimed to be involuntary creditors. Preferential 
creditors are in the main State creditors (i.e. for taxes, imposts, fines, etc) and/or 
employee creditors (wages, redundancy, holiday pay, pensions, etc); or indeed a 
combination of both, such as payroll taxes, national insurance contributions, State 
guarantee funds and the like. 

• Preferential creditors are granted a priority in an insolvency. Consequently they do 
not abate rateably with other creditors. They are paid off first and then pari passu
is applied to remaining creditors. However the extent of their priority is often 
capped both chronologically (i.e. the liability must have occurred before a certain 
date before insolvency) or financially (i.e. the amount claimed cannot exceed a 
certain limit). If there are insufficient assets to pay the full extent of the priority of 
the preferential creditors, then the preferential creditors tend to abate rateably 
amongst themselves, i.e. a separate pari passu calculation applies to the 
preferential creditors. 

Key Concepts; Insolvency & the PCC : 

Preferential or Priority Creditors and 

Involuntary Creditors
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• This UK prioritisation of preferential debts is set out (by way of example) 
in section 175 of the Insolvency Act 1986: 

“175 (1) [payment in priority] In a winding up the company's preferential 
debts shall be paid in priority to all other debts. 

175 (2) [ranking in priority] Preferential debts – (a) rank equally amongst 
themselves after the expenses of the winding up and shall be paid in full, 
unless the assets are insufficient to meet them, in which case they abate 
in equal proportions.” 

• State creditors and to a lesser extent perhaps employee creditors did not 
choose to be creditors. In many cases the relationship between the State 
and the insolvent entity was that of a trust relationship, whereby the 
insolvent held money (such as in the case of value-added taxes) as a 
trustee for the beneficiary State. 

• What problems are posed for a PCC by the existence of preferential 
and/or involuntary creditors? 

Key Concepts; Insolvency & the PCC : 

Preferential or Priority Creditors and 

Involuntary Creditors
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• As to the preferential creditor, the obvious question is: Does the priority accorded 
to the preferential creditor apply to the PCC as a whole, and thereby abrogating its 
particular cellular priority structure, or does it recognise the PCC priority structure 
and therefore apply, as attributed, on a cell by cell or hub basis? Supplemental 
questions exist, notably given that the priority structure accorded to preferential 
creditors is a national policy decision: To what extent can national policy be 
overridden by the priority structure of a PCC without becoming contrary to national 
public policy? Further the obvious supplemental real politick aspect: Would the 
existence of preferential creditors in large numbers affect judicial sympathy in a 
non-PCC jurisdiction? Finally when considering transnational and international 
regimes, there are various carve-out clauses whereby COMI law is overridden by 
local law. Two important carve-out exceptions exist: preferential and in rem
creditors. 

• As to the involuntary creditor, to the extent that the involuntary creditor is not 
otherwise protected, it is obvious that judicial sympathy will lie with the same. 
Commentators generally recognise that the involuntary creditor is perhaps the 
greatest threat to the international enforcement of a PCC priority in an insolvency. 
The rationale is easy. The voluntary creditors knew what they were doing. The 
involuntary creditor did not and therefore should not suffer because of this novel 
format.

Key Concepts; Insolvency & the PCC : 

Preferential or Priority Creditors and 

Involuntary Creditors
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Key Concepts; Security aka in rem rights
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• The second historically internationally accepted exception to pari passu is 
the secured or in rem creditor. An in rem creditor should be contrasted 
with an in personam creditor. An in rem creditor has a claim against an 
asset, i.e. his claim is secured as against that asset. Contrariwise an in 
personam creditor has a claim against an entity and not an asset, i.e. his 
claim is unsecured. International regimes (more especially the EU 
Regulation and the UNCITRAL Model Law) allow for local (i.e. 
„secondary‟ or non-main proceedings') law to dictate in rem outcomes, as 
opposed to the COMI law. One rationale for this carve-out is that in rem
rights often need to be registered, i.e. it would have to be registered in 
the local appropriate registry. Failure to register a claimed or purported in 
rem right often leads to it being forfeited. 

• For PCCs, there are two major in rem considerations; one practical and 
one theoretical. Practically, if the in rem right has to be registered, how is 
it to be registered, when the local non-PCC jurisdiction registry will not 
take account of a cellular structure? Theoretically, is a creditor‟s claim to 
have a right to the prior satisfaction of his claims from a specific 
nominated group of assets (i.e. the assets attributable to a given cell) an 
in rem right; and if so what follows?

Key Concepts; Insolvency of the PCC; 

in rem Creditors 
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‟Antecedent transactions‟ is the term used in UK law and 
„detrimental acts‟ is the term used in the EU Regulation and 
UNCITRAL Model Law to describe nefarious actions in the run-up 
to the formal insolvency which disturb the collective insolvency 
process. Examples of such transactions are sales or gifts of 
property at an undervalue, especially to a connected party and 
paying off a creditor, especially a connected creditor, before other 
creditors. International insolvency regimes, such as the EU 
Regulation and the UNCITRAL Model Law, tend to provide that 
such transactions will be dealt under local (i.e. „secondary‟ or 
„non-main proceedings‟) law as opposed to COMI law. A PCC 
must tend to complicate antecedent transaction considerations. 
Various questions can be posed. For instance, is the mere 
creation of a PCC an antecedent transaction, and/or can 
antecedent transactions exist inter ce cells?

Key Concepts; Insolvency & the PCC; 
Antecedent Transactions or Detrimental Acts
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PCC provenance:
• Contractual PCCs through: to statutory 

PCCs via Guernsey.

• Why have legislative PCCs?

Non-Statutory or Contractual PCCs 
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Contractual PCCs; cells bound together 

in a mess of contracts
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What PCCs promoters wanted was the economies of scale of the mutual, 
without the risk of contamination by the fellow members of the mutual.  The 
problem was if the company was a single legal entity, with normal pari 
passu and priority rules, then in an insolvency, which wasn't your fault, but 
that of another mutual member, you would suffer.  This led to the creation of 
contractual PCCs whereby members of the PCC contractually agreed with 
each other that they would have a protected cell structure.  Contractual 
PCCs have been around for a long time.  The problem was in an insolvency 
the contractual agreement wouldn't be recognized.  The solution was to 
create the statutory PCC.  With the force of statute behind it, it is felt that 
even insolvency would not strike at the cellular structure.  Guernsey was 
first off the mark, the rest is history.

Non-Statutory or Contractual PCCs



40

• In a contractual cell captive the objective of cell segregation is achieved by contract 
based on principles of contract law governing limitation of liability. The corporate 
structure suitable for this purpose is the company limited by shares and the 
procedure for incorporation is the same as that of any such company. The company 
is not, therefore, afforded under the companies legislation a distinct corporate status. 
There is consequently no need for the constituting document or its corporate name to 
include the expression either “Protected Cell Company” or “PCC”. It follows from this 
that the „protection‟ of assets in a cell company is not effected by anything in the 
companies or insolvency legislation. It is achieved via contract law.

• Under the typical cell captive structure the corporate promoters will hold the ordinary 
voting shares. The subscription monies for such shares will constitute the general 
assets of the company. The company then allows equity participation by cell 
participants in the form of non-voting redeemable preference shares. The proceeds of 
such issue represent the „cellular‟ assets in a PCC structure. The purpose of this is so 
that each preference shareholder can have risks underwritten though the company 
with respect to the insurance business undertaken by the company; and also by 
reference to the value of that shareholders equity capital and retained earnings. This 
allows each preference shareholder to receive dividends and participate in the 
earnings allocated from segregated funds supporting the underwriting activities of the 
respective preference shareholder. 

• Each preference shareholder will also enter into an insurance contract with the 
company. In addition to the subscription of shares, each insured will therefore pay 
premiums under the insurance policy.

Non-Statutory or Contractual PCCs
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• The basic structure of a cell captive involves the insured at group level 
having an ownership interest in the company (along with other insured). 

• The preference shareholder will therefore be dealing with the company in 
two capacities; his capacity as shareholder, and, as insured. The separate 
relationship between the company and the shareholders, and the insured in 
the first instance, and between the shareholders inter se, in the second 
instance, is the basis for the contractual relationship between the parties. 
This has several consequences. 

• First, the Articles of Association constitute the agreement between the 
members to abide by the internal regulations of the company. Thus, where 
the company is incorporated in a jurisdiction based on English company law 
the rights of a member qua member can usually (in the absence of a 
shareholders agreement) only be enforced against other members through 
the medium of the company.

• Second, just as liabilities imposed upon a member are limited to liabilities 
incurred by him in this capacity, so are the rights that he has against the 
company limited to rights qua member. Consequently, no rights given by the 
articles in a capacity other than as a member (e.g. as policyholder) can be 
enforceable as such in that capacity.

Non-Statutory or Contractual PCCs
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• Third, since the Articles of Association govern the rights and obligations of 
members in their capacity as members, any provision in the articles or other 
contractual provision to which it is a party to, which purports to limit the 
claims of creditors generally against specific assets of the company for the 
purpose of making other assets available to meet the liabilities of a 
particular class of unsecured creditors only, is unenforceable as against 
those creditors. This is both as a matter of law (i.e. they are not parties to 
this contract), and as a matter of public policy. The public policy is that of 
offending the statutory rule of law which provides that a company‟s assets in 
winding up shall be realised and applied in satisfaction of the company‟s 
debts and liabilities pari passu. 

• In order to enforce and protect rights of shareholders in some other capacity 
(e.g. as policyholder) or validly agree to the limiting of claims in that other 
capacity, the shareholder must enter into a contract outside the articles. The 
preference shareholders in a cell captive will therefore usually enter into a 
shareholders agreement in similar terms setting out in full the method of 
calculation, and further, the value of each class fund on which a particular 
claim under any insurance policy will be limited. Moreover, where in any 
particular case the insured is not the same person as the preference 
shareholder, in order to apply the required limited liability, the insurance 
policy (itself a stand-alone document) should also contain claims limitation 
language. 

Non-Statutory or Contractual PCCs
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• The limiting of claims to a prescribed and defined fund, which is the 
underlying principle of cell-segregation, is therefore achieved by the 
inclusion of a properly drafted claims limitation clause in the shareholders 
agreement and insurance policy. Most jurisdictions recognise the principle 
of freedom of contract and consequently, the right of parties to enforce an 
agreement in respect of their limitation of liability in given circumstances. 
Subject to any specific mandatory rules of law on the extent to which liability 
may be limited, these contractual arrangements are regarded as 
enforceable in accordance with the relevant contract. 

• The claims limitation clause inserted in the shareholders agreement for a 
contractual cell company could read as follows:

Non-Statutory or Contractual PCCs
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“The preference shareholder acknowledges that, notwithstanding anything to the 
contrary in any agreement, policy, document or notice of the company or in the 
articles, it shall have no claim against the company whatsoever nor shall the 
company be in any way liable in respect of or arising out of or in connection with its 
insurance policies or in respect of any return of capital as a preference shareholder or 
in respect of any other claim, whether in contract or in tort or otherwise, which the 
preference shareholder may have against the company, and whether in its capacity 
as shareholder or as a policyholder or otherwise save to the extent of the amount of 
the preference shareholder's fund after deducting therefrom all income or amounts 
accrued but not yet received by the company (if positive). The enforcement of, and all 
rights and remedies in respect of, all such claims and liabilities described above is 
and shall be limited as stated above and the company shall have no further obligation 
or liability or responsibility in respect thereof.  The preference shareholder may not 
take proceedings or enforce judgment against the company or any assets of, or prove 
as a secured or unsecured creditor in the liquidation of, the company other than in 
accordance with this clause. The preference shareholder acknowledges that no claim 
may be made or enforced against the company by it or on its behalf to the extent that 
such a claim would have to be satisfied out of funds allocated to other holders of 
preference shares or to any policyholder, whether such allocation arises pursuant to 
any agreement between any of the shareholders or policyolders and the company or 
pursuant to the articles or otherwise. The preference shareholder acknowledges and 
agrees that any shortfall shall be extinguished and, in particular, that the preference 
shareholder shall not take any steps to wind-up the company; and

Non-Statutory or Contractual PCCs
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It is agreed that, if the preference shareholder shall succeed in seizing or 

attaching by any means or otherwise levying execution against any assets 

attributable to any funds allocated to other holders of preference shares or 

to any of the ordinary shareholders, the preference shareholder shall hold 

those assets or their proceeds on trust for the company and keep those 

assets or proceeds separate and identifiable as such trust property; and

It is further agreed that if the preference shareholder succeeds by any 

means whatsoever or wheresoever in a claim that would have to be 

satisfied out of funds allocated to other holders of preference shares or 

other assets of the company, the preference shareholder shall be liable to 

the company to pay a sum equal to the value of the benefit thereby obtained 

by him.”

Non-Statutory or Contractual PCCs
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• A typical PCC structure will involve a number of parties, including 
shareholders and counterparties to various contracts. To ensure that 
future decisions by those who control the PCC do not prejudice the rights 
of these parties (e.g. the non-voting cell shareholder‟s exclusive rights to 
dividends), the promoters should consider whether it is possible under 
local law to entrench certain rights and/or obligations in the company‟s 
Articles or Memorandum of Association so that such rights and 
obligations cannot be altered (e.g. to entrench the dividend rights against 
future alteration). 

• In overseas British territories that have largely adopted the Companies 
Act 1929 („CA29‟) and the Companies Act 1948 („CA48‟) of England and 
continue to do so, it may be possible, although case-law is far from clear 
on this point.[1]

• Section 4 of CA29 prohibited the alteration of conditions contained in a 
company's Memorandum except to the extent provided for in that Act.

Non-Statutory or Contractual PCC; 

Entrenchment
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Like section 4 of CA29, section 4 of CA48 prohibited the alteration of 

conditions contained in a company's Memorandum except to the 

extent provided for in the legislation itself. Section 23(1) of CA48 

specifically allowed any condition in a company's Memorandum 

which could lawfully have been contained in its Articles to be altered 

by special resolution. Nevertheless, section 23(2) of CA48 allowed 

the alteration right set out in section 23(1) to be expressly disapplied 

in the Memorandum itself.

[1] See Re Scientific Poultry Breeders' Association Limited [1933] 

Ch 227 and Re RAC Motoring Services Ltd [2000] 1 BCLC 307.

Non-Statutory or Contractual PCC; 
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Why the need for the legislative protected cell company?

• The obvious question is: if such contractual structures worked, why did we need 
PCC legislation?  Undoubtedly, the potential weakness of a contractual cell 
captive structure is that all the liabilities of the company (whether or not referable 
to particular assets or limited by contract) can, in principle, be sued for or executed 
upon against the company and its assets. Moreover, whilst the insurer is carrying 
on business, the contractual arrangements are in essence accounting provisions. 
However, on insolvency the mandatory pari passu distribution rule will take 
precedence and contractual provisions may not necessarily be respected in all 
cases. This may be particularly relevant where what the parties propose is for the 
rights of the policyholders under individual insurance contracts not to be limited in 
value, but limited to specified assets. 

• In some jurisdictions, creditors are permitted to limit their rights in this way. For 
example, the decision of the English High Court in Maxwell Communications 
Corporation plc (No 3) [1993] BCC 369 confirmed that an insolvent liquidation 
does not disturb a contractual agreement by creditors to limit their rights by way of 
subordination. As a matter of English contract law, it therefore appears that a 
contractual commitment by policyholders, limiting their rights to certain specified 
assets, would be enforceable such that they would not be able to claim against the 
assets supporting the rights of other policyholders. This would be subject, among 
other things, to those assets being clearly identified.  The position is, of course, not 
free from doubt. Moreover, parties who had not entered into the contractual 
arrangements would not be bound by such limitations; as we have seen, as a 
matter of general law such third parties could therefore claim on assets allocated 
between the contracting parties.

Non-Statutory or Contractual PCCs
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Why the need for the legislative protected cell company?

• A way of minimizing this risk therefore is to create security interest over such 
assets. The ring fencing through the creation of a security interest over specific 
assets is, in essence, similar to the creation of a statutory cell under a PCC. The 
insurance contracts would therefore all stipulate that the liability of the company 
would be satisfied from identifiable (secured) assets and to the extent that there 
was a shortfall, the balance of the claim would be extinguished. In essence, it 
provides the additional mechanism to allow the company to achieve the objective 
of segregation of assets and liabilities. The legal effect of this is that the 
policyholders would only have recourse to these specified (secured) assets to 
satisfy their claim under their individual policies. The security document would 
therefore grant them security over 'their' particular assets. Clear identification of 
those assets is essential. To the extent that such measures are not practicable 
and the jurisdiction of incorporation has PCC legislation, it is most likely that the 
company will consider converting into a PCC instead. 

• However, as we will see, the two regimes (contractual and statutory) can co-exist 
even within the same structure – therefore contractual provisions can and do 
reinforce the legislative regime. It is, in fact, common in a PCC to retain 
contractual provisions (e.g. claims limitation, paid as paid clauses) as these can 
serve to give the PCC cellular concept contractual force. Care should obviously be 
taken for any contractual provisions to be consistent with the legislative regime 
and careful drafting is required. We will also see elsewhere in this book that there 
may be circumstances where security arrangements are in fact an available option 
even in the context of a PCC.

Non-Statutory or Contractual PCCs
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“The rights, preferences and limitations of the preference shares are: 

(a) The preference shares shall only be redeemed at the option of the Company and with the prior 
consent of the holders of the said shares and the Regulatory Authority.

(b) Each outstanding preference share shall entitle the registered holder of record of such 
preference share to dividends and participation in the profits of the Company in accordance with 
the provisions of this clause, or as the case may be, any shareholders agreement entered into 
between the shareholders and the Company.

(c) The holders of preference shares shall not be entitled to vote at meetings of the Company.

(d) The amount payable by the holder of any preference share upon the issue of such shares shall 
be the aggregate of the nominal value of such shares and such premium as the Board in its 
discretion shall decide. The consideration received by the Company upon the issuance of the 
preference share will be allocated to a segregated fund supporting the capacity to write 
the insurance business which may from time to time be introduced by the preference 
shareholder and accepted by the Company, in its absolute discretion. The Directors will allocate 
to such fund all premiums received by the Company in relation to the insurance business 
introduced by the preference shareholder together with such other income and gains, deducting 
such fees, costs, expenses and other liabilities (including taxation) as the Directors in their 
absolute discretion shall think fit. The Company shall manage and maintain all the assets, 
liabilities, income and expenses and costs attributable to the fund segregated and separate from 
all other assets, liabilities, income and expenses and costs of any other business underwritten 
by the Company. For the avoidance of doubt, such assets form part of the assets of the 
Company and accordingly are available to the creditors of the Company as prescribed by law, 
whether in winding up or otherwise.

Non-Statutory or Contractual PCCs
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(e) Dividends with respect to the preference shares may be paid only out of profits 
attributable to the said fund, subject to all statutory or regulatory requirements 
concerning solvency margins and reserves with respect to the Company. For the 
avoidance of doubt, no dividends shall be declared or payable if the Company, after 
giving effect to the dividend, will not have sufficient net assets to meet the general 
business solvency margins prescribed by law and required of the Company. 

(f) The Company shall keep separate accounts for the purposes of the business 
underwritten by the Company pursuant to this clause. 

(g) Notwithstanding any other provision of these Articles, in the event of any voluntary 
liquidation, dissolution or winding up of the affairs of the Company, after payment of all 
liabilities of the Company and before any distribution of the assets of the Company shall be 
made to the holders of the Ordinary Shares, the holder of the preference shares shall be 
entitled to receive a return on capital (including share premium) on their preference shares, 
plus an entitlement to an amount equal to the value determined by the Directors in their 
absolute discretion of all the assets, less all the liabilities (actual, contingent and 
prospective so far as the same can be quantified), comprised within the relevant fund 
calculated in accordance with the provisions of this clause.

(h) The holders of the preference shares shall not be entitled to transfer their shares or assign 
their rights as shareholders of the Company without the prior written consent of the 
Directors. The Directors shall have an absolute discretion to refuse registration of any 
transfer of preference shares. Any transfer without the consent of the Directors shall 
constitute a breach of these Articles and the shares shall carry no rights whatsoever

(i) Except as otherwise set out in these Articles, the preference shares shall not confer on 
their holders any further right to participate in the profits of the Company.”

Non-Statutory or Contractual PCCs
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It should be noted from the above that liability is 
unsegregated as far as insurance creditors are 
concerned. In other words, in the absence of appropriate 
claims limitation clauses in the policy, the insurance 
liabilities of the preference shareholder‟s insurance fund 
could be met out of the assets of the company‟s other 
insurance business because as far as insurance 
creditors are concerned there is common pool of assets 
and no limitation of liability. The segregration of „funds‟ 
as between separate books of business are no more 
than accounting provisions to enable the insurer to 
calculate relevant values. The insurer is therefore 
required to maintain a margin of solvency for the 
company as a whole.”

Non-Statutory or Contractual PCCs
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International Acceptance

The problem with the statutory PCC is because it 

puts classical insolvency law on its head, will 

PCCs be recognized outside of its home 

jurisdiction?  That is a key issue facing PCC 

promoters.

International Acceptance Generally
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The Big Issue

• The biggest insolvency issue is "will the PCC 

structure be recognized internationally in the 

event of a PCC insolvency"?  

• Why could this be a problem?  Well, the PCC is 

novel and it could be argued breaks normal 

insolvency procedure and understanding.

International Acceptance Generally



55

INITIAL CONCERN

The basic starting point of any discussion on the PCC is that a distinction needs to be 
drawn between the application of PCC legislation by a local court, and the likely 
interpretation of the legislation under rules of private international law by a foreign court 
i.e. if proceedings were instituted against the PCC in such a forum. In any action 
instituted in the courts of the jurisdiction of incorporation of the PCC, there cannot be any 
doubt that PCC legislation would be given effect to. Such a court would naturally apply 
local law. The concern is that the protection afforded to cell assets may be lost were an 
action be instituted in a foreign court and these assets are situated within that jurisdiction.  
This however is not a new concern. Even before Guernsey introduced PCC legislation in 
1996, those involved in the discussion around the concept of the PCC identified this as 
an issue; but it was not felt by the Guernsey Financial Services Commission as a good 
enough reason for not implementing such legislation. Regulators in other jurisdictions 
(initially at least) took a more cautionary approach. The Isle of Man Government, for 
example, at first decided against introducing PCC legislation and did not do so until 31 
March 2004 - even so, the use of the PCC was restricted initially to the carrying on of 
insurance business. This prevarication resulted in Guernsey having a head start over all 
its offshore competitors, although this was not without its challenges. Twelve months into 
its legislative life, PCC legislation in Guernsey came under the scrutiny of leading UK 
Counsel instructed by a potential PCC user[1] regarding the likely interpretation of the 
legislation by the English courts.  

[1] “The Euroguard Commentary” issue June 1998.

International Acceptance Generally
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• Private international law and conflict of laws (and for the purposes of this analysis we will 
concentrate on English law) often recognises a distinction between procedural and substantive 
law. Local law may enforce a foreign substantive law but not a foreign procedural law. The 
logic of this distinction is that procedure goes to the manner of how the local court (i.e. the 
English court) addresses the issue in the first place. Thus the obvious question is: If a PCC 
insolvency is enforced in an English court, will the Court view the cellular firewalling as 
procedural or substantive in nature? This distinction may be difficult to draw in practice when 
reviewing the foreign PCC legislation. It would be helpful if the PCC legislation expresses the 
situation explicitly. For instance the PCC regime stated: „this matter is substantive‟. It is to be 
assumed that an English court would take this legislative statement at face value and accept 
the same. Even so, there is still room for debate. Any such legislative statement would have to 
refer specifically to the item under consideration. A blanket statement that all matters are 
substantive may well be impossible to defend. 

• This distinction between substantive and procedural may be difficult to draw in practice when 
reviewing the foreign PCC legislation. For instance if the PCC legislation states that 'cell X 
creditors shall have no remedy against cells Y and Z', then that may well be regarded as 
procedural. The remedy would ordinarily exist against cells Y and Z, but there is a procedural 
bar. Alternatively if the PCC legislation states that 'cell X creditors shall only have a remedy 
against cell X assets', then that may well be regarded as substantial. Such a legislative 
statement changes the nature of the legal remedy by saying that no such remedy exists; rather 
than that the remedy is barred. Based upon this analysis, a creditor could feel justifiably that it 
is a 'distinction without a difference'. His outcome depends upon whether the legislation is 
raised in the negative ('he can't have a remedy against the other cells') or the positive ('he can 
only have a remedy against the one cell'). The matter may well be further complicated by how 
English law has traditionally looked at company liability. Rights and liabilities of company 
shareholders vis-à-vis third parties have tended under English law to be governed by the law 
of incorporation and hence of the PCC jurisdiction.

International Acceptance Generally;
Conflict of Law; Substance and Procedure
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• Would PCC legislation be given effect to by a foreign court? The answer to the 
question may depend on whether the provisions of limitation of liability under PCC 
legislation would be classed as „procedural‟ rather than „substantive‟. Clearly, the 
intention of PCC legislation is to accord substantive rather than procedural status 
to the concept of a protected cell company. Assuming that they are effective, the 
legislation should (in common law jurisdictions or jurisdictions based on the UK 
system of law) require, at least in theory, the foreign court, under rules of 
international law, to apply PCC legislation to the issue rather than the local law. 

• The distinction is not always an easy one to draw, but the issue seems to be this. 
If a foreign court were to regard PCC legislation as being procedural in nature (that 
is to say, that the effect of the legislation was to block remedies) then the courts 
would likely not give effect to PCC legislation. Where, however, the legislation is 
construed as substantive (that is to say, that its effect was to reduce liabilities in 
any transaction of the company) then under principles of international conflicts of 
laws, a court applying English principles of law should apply PCC legislation in 
very much the same way as under contractual arrangements that purported to 
achieve a similar result. In drafting PCC legislation the intention of the draftsman 
therefore has to be to ensure that provisions of the law are classified as 
substantive and not merely procedural in nature. Of course, this is easier said than 
done.

International Acceptance Generally;
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• Other than perhaps on insolvency, the concept of a PCC should not be offensive 
to a foreign jurisdiction if we simply take a PCC as being a statutory limitation of 
liability of a company in a particular transaction. It is no different from a contractual 
limitation of liability clause; except that instead of the liability of the company being 
limited to a specific amount, the liability is limited to specific assets. The concept of 
„limited recourse‟ (where a company contracts to limit its liability to specific 
charged assets) is not one that is unfamiliar to foreign jurisdictions. Indeed, limited 
recourse arrangements are widespread in financial transactions of all kinds. 
Assuming that a foreign court does view PCC legislation as an attempt to limit 
liability rather than an attempt to block remedies, or as a mechanism used to 
deprive creditors of statutory protection or rights otherwise afforded to them, there 
is no reason why they should find it offensive. 

• In particular, a foreign court should not have much sympathy for a claim put 
forward by a voluntary user of a cell against the assets of another cell. After all, he 
has willingly participated in the company on the basis that it was a PCC. 
Accordingly any attempt to litigate outside the jurisdiction of incorporation of the 
PCC could be viewed simply as an attempt to evade the application of the 
„statutory contract‟ he has freely entered into and itself may be regarded as an 
abuse of process. The underlying principle of PCC legislation is that persons who 
transact with the PCC transact at their peril and on an informed basis as to their 
rights (in the same way as for an ordinary „limited company‟).  

International Acceptance Generally;
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• Still, the directors of the PCC would be well advised to continue to reinforce the statutory ring-
fence through the inclusion of a limited recourse acknowledgement in the contract between the 
parties. Such a „limited recourse‟ provision could read:

“The [contracting party] acknowledges that, notwithstanding any other provisions hereof or of 
anything to the contrary in any agreement, document or notice of the PCC, all payments to be 
made by the PCC pursuant to this agreement will be payable only from, and to the extent of, 
the sums paid to, or net proceeds recovered by or on behalf of, the PCC and the [contracting 
party] will have no recourse to or against any other assets of the PCC or any other Cell of the 
PCC, and any outstanding claims which cannot be satisfied from the sums paid to, or net 
proceeds recovered by or on behalf of, the PCC in respect of the relevant Cell shall be 
extinguished.  The [contracting party] will look solely to such sums and proceeds and the rights 
of the PCC in respect of the relevant Cell for payments to be made by the PCC under this 
agreement. This provision shall survive any termination of this agreement.”

• It would also be sensible to include a non-petition clause:

“Notwithstanding any other provisions herein or of anything to the contrary in any agreement, 
document or notice of the PCC, the [contracting party] shall not be entitled at any time to 
institute against the PCC, or join in any institution against the PCC of, any bankruptcy, 
administration, moratorium, reorganisation, arrangement, insolvency, winding-up or liquidation 
proceedings or similar insolvency proceedings or other proceedings under any applicable 
bankruptcy or similar law in connection with any obligations of the PCC, this agreement or 
otherwise owed to the [contracting party], save for lodging a claim in the liquidation of the PCC 
which is initiated by another party or taking proceedings to obtain a declaration or judgment as 
to the obligations of the PCC.”

International Acceptance Generally;
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There is little English case law which can be applied to the PCC scenario. Two old cases have 
been noted as providing some possible guidance. In Melan v The Duke de Fitzjames (1797) 1 
Bos and Pul 138, the debtor (the Duke) entered into a French non-recourse mortgage, i.e. 
under French law the debt fell only on the property and in the event of a deficiency there was no 
personal liability to the debtor. The creditor sued in England for bankruptcy at the time and, 
therefore, imprisonment. The court distinguished between "the nature of the contract" (i.e. the 
substance governed by French law) of the contract, as against the procedural enforcement in 
England. If a similar agreement had been reached in England, then there could have been 
“recourse to the Duke and not just the property”: consequently, bankruptcy, and thus 
imprisonment, would have been an available remedy. French law precluded the same. 
Consequently the procedural remedy was not available. The logic of Melan v The Duke de 
Fitzjames (1797) (there being a distinction between substance and procedure) was accepted in 
De La Vega against Dianna (1830) 1B & Ad 284, but with a different outcome. A Portuguese 
creditor and a Spanish debtor both resided in England and the debt arose under Portuguese 
law. The Spanish debtor sued for arrest in England, a remedy unavailable in Portugal. The 
court granted the arrest remedy apparently concluding that the remedy was not procedural in 
nature. This case has been cited in subsequent cases. Why are these cases of importance? 
First, as already noted, they draw the distinction between substance and procedure in enforcing 
a debt. Second, there is the difficulty in practice of drawing that distinction. Third, whether a 
liability can be restricted to certain assets if that liability is governed by a foreign law, i.e. could 
a foreign PCC cellular firewalling be enforced within England. Fourth, they indicate the lack of 
substantive judicial authority in this area.

International Acceptance Generally :
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Could we see PCCs in future redomiciling between jurisdictions?

• Assuming the protected cell regime achieves international recognition not only on a cross border situation but 
also with regards to their ability to change domicile, there is no fundamental reason why not. However, since 
currently those countries that permit both PCCs and redomiciliation are in a minority, it is unlikely to become a 
regular occurence in the corporate scene. This is not to say that it may not happen. This raises the question, 
what is redomiciliation?

• The word „domicile‟ when applied to a company has been defined as referring to the country the law of which 
is the proper law of the company governing its constitution and powers[1] or the country under whose law it is 
incorporated[2]. A company may transfer its „domicile‟ (or place of incorporation) from one country to another 
provided that their respective internal laws permit it. This process is generally referred to as „redomiciliation‟ 
and is a concept that is recognised in many jurisdictions (e.g. Jersey, Bermuda, Malta, Luxembourg and 
Gibraltar) but not in others (e.g. the UK).

• A company re-domiciling to another jurisdiction remains the same legal entity. It is treated as having continued 
its corporate existence in the relevant state.

• PCC redomiciliation may present an interesting challenge given the special nature of such a company. In 
theory, there is no reason why a PCC established in one jurisdiction should not be able to redomicile to 
another PCC jurisdiction provided that both recognised the continued existence of the company as a PCC in 
the context of cell segregation. Of course, in most jurisdictions, redomiciliation legislation would have preceded 
PCC legislation (and that may present a challenge). 

• It would seem unlikely that the cell owners and creditors of a PCC would oppose a redomicilation, since 
provided that the legislation in both jurisdictions recognises the protected cell status on identical terms, they 
would not be prejudiced by the change of domicile. However, ensuring that this is the case would be important 
to the integrity of the cell structure.

[1] Carl Zeiss Stiftung v. Rayner & Keeler (No 3) (1970) Ch. 506 at 544

[2] Dicey, Conflict of Laws

International Acceptance Generally
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From a UK perspective there are three sets of 

international insolvency conventions that could 

protect the PCC priority internationally: -

(A.)   the EU insolvency regime.

(B.)   the UN insolvency regime.

(C.)   the UK Insolvency Act 1986.

International Regimes
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• Both the EU and UN insolvency regimes make reference 
to the concept of COMI or "centre of main interest". This 
is simply where the business is centred. Thus, mere 
brass plate operations cannot claim insolvency 
protection within their incorporation jurisdiction.

• Under the EU and UN regimes, the COMI jurisdiction 
takes the lead internationally and its insolvency law is 
therefore recognized internationally.

• PCCs should therefore locate in incorporation 
jurisdictions that can take advantage of these regimes.

EU and UN insolvency Regimes
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The EU insolvency regime consists of: -

(A.) the EC Regulation 1346/2000 on 
insolvency proceedings, which applies 
to ordinary companies (“EC Reg”) 
and,

(B.) various directives concerning financial 
companies, more especially Directive 
2001/17/EC (Insurance Undertakings). 

The EU Insolvency Regime
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The EC Regulation 1346/2000

• There are two PCC EU jurisdictions: Malta & Gibraltar.  
The EC Regulation follows the COMI principle.  

• Let us therefore imagine a Gibraltar PCC with a Gibraltar 
COMI  and EU operations elsewhere.  Depending upon 
the nature of those operations, more especially whether 
they were subsidiaries with their own individual COMI, 
Gibraltar insolvency takes the lead throughout the whole 
EU insolvency.  Consequently by utilising an EU 
incorporation jurisdiction and COMI the PCC priority 
ranking is protected within the EU.

The EU Insolvency Regime
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• The Directive applies to all EC registered insurance 
companies.

• The Directive may not however apply to reinsurance 
companies: hence you may still have to make reference 
to the EC Regulation.

• The Directive goes further than COMI.  Insurance 
insolvencies are handled by whom regulates the entity.  
Thus if you are regulated by Malta or Gibraltar then there 
shouldn't be a problem.

• The Directive also possibly applies to EEA States.

The EU Insolvency Regime Directive 2001/17/EC

(Insurance Undertakings)
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Introduction

• Article 1(1) states positively the ambit: “This Regulation shall apply to collective 
insolvency proceedings which entail the partial or total divestment of a debtor and 
the appointment of a liquidator". There is thus a cumulative fourfold test for 
inclusion. This quote gives rise to the most important EU Regulation PCC 
question: Does a PCC insolvency (whether of a cell or of the hub) give rise to 
“collective insolvency proceedings”, involving a “partial or total divestment” through 
a “liquidator” (however defined) of a “debtor” (however defined) within the ambit of 
Article 1 (1)? Initially each word within the phrase “collective insolvency 
proceedings” (and the other emphasised words or phrases) needs to be analysed. 
Guidance can be obtained from both the Recital and the accompanying official 
Virgos-Schmit Report.

• Are “the debtor” and “legal person” the same?

• Recital 9 commences: “This Regulation should apply to insolvency proceedings, 
whether the debtor is a natural person or a legal person, a trader or an individual". 
The Virgos-Schmit Report comment on “debtor” (paragraph 53) commences: 
“Finally, Article 1(1) does not require that a debtor have a particular status”.
Consequently “debtor” could include a cell. However it continues: “The Convention 
applies equally to all proceedings, whether these involve a natural person or a 
legal person, a trader or individual". A cell is arguably neither of these descriptions.

EC Reg: Article 1. Ambit : the Initial Question
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• The vast majority of PCC statutes worldwide (including in this context, the two most relevant, 
Gibraltar and Malta) specifically state that a cell does not have a separate legal identity. 
Consequently a cell is therefore not a “legal person”. Obviously a cell cannot be a natural 
person. The reference to “a trader or an individual” is to cover those jurisdictions (such as 
Italy) that may not allow for personal consumer insolvencies (and the like) and consequently 
would not apply to a cell insolvency. Given that a “legal person” is essentially the same as a 
“debtor” (within Article 1(1)) it would seem that a cell is also not a “debtor” within Article 1(1). 
In virtually every other type of “legal person”, the “debtor” and the “legal person” are the 
same. What makes a PCC different is the fact that the “legal person” (i.e. as most obviously 
represented by the hub) is not necessarily the same as the “debtor” (i.e. the cell).  There are 
two ways of anaylsing the PCC debtor conundrum. Both ways give rise to issues. First is to 
say that the cell is the debtor. The alternative second view is to say the PCC is the debtor, 
but the debtor only has rights as against the relevant cell assets. Both views represent 
deviations from the normal company debtor relationship. Given this PCC divergence from the 
legal norm it is understandable that the EU Regulation draftsmen failed to take account of the 
same. At first sight, therefore, a cell insolvency (as opposed to a hub insolvency) or indeed a 
hub insolvency (involving a concomitant insolvency of a cell) possibly does not fall within the 
EU Regulation. Such a conclusion would be unfortunate for intra-EU enforcement of EU-
based PCCs. Indirectly the Virgos-Schmit Report (paragraph 49) may also support this 
conclusion: “Article 1 (1) defines the proceedings to which this Convention applies on the 
basis of [inter alia]... the proceedings must be based on the debtor's insolvency”. This 
comment is made in respect of what constitutes an “insolvency”.  However,  the fact that it is 
preceded by the term “debtor's”, given the above assumption that a “debtor” and “legal 
person” must be the same proceedings, suggests that a cell insolvency would not constitute 
an insolvency for the purposes of the Convention and/or the EU Regulation.

EC Reg: Article 1. Ambit : the Initial Question
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• The term “collective insolvency proceedings” is not defined in either the Recital, or the 
definitions section or the Virgos-Schmit Report. A PCC's raison d'être could be said to be 
that it is not “collective” and consequently nor are its “insolvency proceedings”. It is not 
“collective” because the cells are firewalled against creditor action; therefore defeating the 
normal “collective” principle of pari passu. The alternative argument would state that 
regardless of the firewalling a cell insolvency is “collective”; its “collective” nature is merely 
limited to the cell. Each cell can be regarded as a “collective”, if the “insolvency 
proceedings” are themselves of a “collective” nature.  

• Indirect supporting evidence for both counter-arguments can be found within the Recital 
and the Virgos-Schmit Report. According to the Report (paragraph 49): “Article 1 (1) 
defines the proceedings to which the Convention applies on the basis of [inter alia] ... 
proceedings must be “collective”, i.e. all creditors concerned may seek satisfaction only 
through the insolvency proceedings, as individual action will be precluded”. This is 
emphasised in paragraph 52: “The creditors must seek payment of their debts through 
these collective proceedings[1], even if they are not conducted by the courts”. In the case 
of a cell insolvency, the majority of PCC statutes worldwide (and especially relevant here in 
the case of Gibraltar and Malta) provide that, “all creditors concerned [i.e. of the cell] may 
seek satisfaction only through the insolvency proceedings [of the cell]”. 

• The use of the term “collective” is designed to ensure “that the procedures should not be 
regarded as remedies (self-help or otherwise) which are instigated by individual creditors to 
protect individual creditors”. Consequently “collective” refers to the „collectivity‟ of the 
procedure and not necessarily the „collectivity‟ of the outcome, i.e. abrogating pari passu. 
There is a tension between the principle of pari passu and that of cellular firewalling. 
However, the authors believe that the correct view is that a PCC formed in either Gibraltar 
or Malta should not be excluded from the EU Regulation coverage on the grounds that it is 
not a “collective” procedure.

[1] i.e. it is the proceedings which are collective not the outcome by way of pari passu.

EC Reg: “Collective”
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As noted above, Article 1 (1) requires a “partial or total divestment of a 
debtor”. Ignoring the other issues noted above concerning whether a PCC 
falls within the ambit of Article 1, the Virgos-Schmit Report commentary is 
clear, a PCC or indeed cell insolvency would fall within Article 1(1). 
Paragraph 49 of the Virgos-Schmit Report states: “the proceedings must 
entail a total or partial divestment of the debtor, that is to say the transfer to 
another person, the Liquidator, of the powers of administration and of 
disposal over all or part of his assets, or the limitation of these powers 
through the intervention and control of his actions. It should be remembered 
that partial divestment, whether of his assets or his powers of 
administration, is sufficient. The legal nature that such divestment may take, 
depending on the national legislation applicable, has no bearing on the 
application of the Convention to the proceedings in question”. Whichever 
view of a PCC is taken, it would appear that at the very least a “partial 
divestment” has occurred. If you take the view that the hub is the debtor; 
then the removal of the cell from the control of the hub by way (or indeed 
the whole of the PCC) of a cellular insolvency, must be a “partial 
divestment”. If you take the view that the debtor is the cell, then in a cellular 
insolvency, there has been a “total divestment”.

EC Reg : “Divestment”
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The concepts of “main proceedings”, “secondary proceedings” 
and “territorial proceedings” set the context for article 3. 

• Article 3(1) is at first sight clear and supportive of EU registered PCC intra-EU enforcement: 
“The courts of the Member State within the territory of which the centre of the debtor's main 
interest is situated shall have jurisdiction to open [the main] proceedings”. More importantly 
it follows: “In the case of a company or legal person, the place of the registered office shall 
be presumed to be [its COMI] in the absence of proof to the contrary”. In short it is a 
rebuttable presumption that COMI and registered office and are the same. There has been 
a developing case law (at both national and ECJ level) as to what constitutes a 'letterbox 
company' (i.e. where COMI would not equate to the registered office): more especially and 
where there could possibly be two competing COMIs. This is because (say) of the 
existence of operations in more than one jurisdiction. It is not the intention of this book to 
consider in detail this developing case law. In distillation however certain threads can be 
discerned. In order not to be a „letterbox company‟ the following should be in existence: 

(a) the directors should (in the main) be local to the registered office jurisdiction; (b) these 
local directors should exercise considerable control, but need not micro-manage; and (c)  
creditors should be aware that control is exercised from this local jurisdiction. 

• Save for possible involuntary creditors, which will always present a problem to PCCs, it is 
suspected that by the very nature of establishing European PCC conditions (a) - (c) are 
likely to apply. Thus a PCC (at the hub level) is unlikely to be considered to be a 'letterbox 
company'. 

EC Reg : Article 3 – International Jurisdiction 

– the Centre of Main Interest of COMI
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• The Virgos-Schmit Report (at paragraph 73) is further supportive of EU registered PCC intra-EU 
enforcement. Paragraph 73 states: “Article 3(1) enables main insolvency universal proceedings to 
be opened in the Contracting State where the debtor has his [COMI]... Main insolvency 
proceedings have universal scope. They aim at encompassing all the debtor's assets on a world-
wide basis and at affecting all creditors, wherever located”. 

• A question however remains: Could it be possible to argue that the hub and a cell have different 
COMIs? Interestingly Article 3(1) states: “In the case of a company or legal person”. Surely a 
“legal person” encompasses “a company”. This leaves open the possibility that a cell possessing 
all the indices of a company, such as share capital, together with its own assets and liabilities, can 
be presumed to be a company: especially in a jurisdiction which does not recognise or is indeed 
positively antithetical to PCCs. This is despite the fact that the relevant PCC legislation may 
categorically state that a cell is not a “legal person”. Unfortunately the Virgos-Schmit Report 
further confuses matters by introducing yet another term, which is not used in the EU Regulation 
itself: “legal entities”.  See paragraph 74 in the phrase: “Which persons or legal entities may be 
subject to insolvency proceedings is determined by national law. Where the international 
jurisdiction rule mentions the debtor, this means the natural persons or legal entity (whether a 
legal person or not) concerned”. Could a cell be a “legal entity”, i.e. having a separate legal 
identity, although not obviously a natural person or indeed a legal person? 

• Already the EU Regulation has spawned competing COMI claims, such as the Parmalat [1] case 
where both Irish and Italian courts claimed COMI over the same entity. Given the novelty of 
PCCs, such a competing claim between the cell and the hub cannot be ruled out. However even if 
an EU Member State (more especially an EU member State court antithetical to the notion of 
PCCs) did accept the notion that the cell was separate (i.e. there were two companies if not two 
legal persons) to the hub (and consequently there could be two COMIs) that would not be the end 
of the matter. The mere existence of two claimed separate legal identities, both of which could be 
COMIs, would not necessarily give rise to two COMIs. There would have to be a degree of 
separate and identifiable control over the cell. For otherwise the cell could be claimed to be 
merely a 'letterbox company'.

EC Reg : Article 3 – International Jurisdiction 

– the Centre of Main Interest of COMI
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Some EU jurisdictions (notably England and Wales) have developed a 
notion of a group company insolvency based upon the EU Regulation.[2]
Under this notion group companies are group controlled. Hence a group 
has a group COMI. Thus even if the cell is considered to have all the 
indices of a company (and hence as separate “legal identity”, if not being 
a separate “legal person”) it will not have necessarily a separate COMI. 
However this does not mean that the EU Regulation introduces the US 
concept of „substantive consolidation‟, which offers a form of „group 
insolvency‟. Rather the notion of a group insolvency under the EU 
Regulation may run counter to the Virgos-Schmit Report which states (at 
paragraph 76): “The Convention offers no rule for groups of affiliated 
companies (parent - subsidiary schemes)”. Interestingly yet another new 
term is thus introduced which does not appear in the EU Regulation itself, 
namely, “subsidiary schemes” and not the more obvious „subsidiary 
companies‟. Does the use of the word “schemes” import something wider 
than „subsidiary companies‟, such as „subsidiary cells‟?

[1] Eurofood IFSC Ltd, Re (C341/04) [2006] ECR  I -3813 (ECJ)

[2] See Daisytech – ISA Ltd, Re [2003] BCC 562 (ChD)

EC Reg : Article 3 – International Jurisdiction 

– the Centre of Main Interest of COMI
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• Article 5(1) states: “The opening of insolvency proceedings shall not affect 
the rights in rem of creditors of third parties in respect of tangible or 
intangible, moveable or immovable assets - both specific assets and the 
collection of indefinite assets as a whole which change from time to time -
belonging to the debtor which are situated within the territory of another 
Member State at the time of the opening of the proceedings”. 

• As the Virgos-Schmit Report states (at paragraph 95): “The creation, validity 
and scope of these rights in rem are governed by their own applicable law 
(in general the”lex rei sitae” at the relevant time) and cannot be affected by 
the opening of insolvency proceedings”, and continues (at paragraph 102): 
“... the rationale of Article 5 imposes certain limits to the national 
qualification of a right in rem. It must be borne in mind that Article 5 
represents an important exception as regards the application of the law of 
the State of the opening and the universal effect of the main proceedings. It 
must be equally be remembered that secondary proceedings [which are a 
precursor to this exception] are only possible if the debtor has an 
establishment in that Contracting State. The mere presence of assets is not 
enough in order to open such proceedings”. 

EC Reg : Article 5 – Third Parties Rights in rem i.e. 

Secured Rights of Third Parties
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• It should be noted that PCCs are not likely to be trading entities. 
Consequently it is unlikely that a PCC “debtor [however defined] has an 
establishment in [another] ... Contracting State”. Nevertheless the possibility 
should be considered.

• This is relevant to the position of PCCs because Article 5 is an exception to 
the general rule that COMI “decides the admissibility of claims and the rules 
on distribution”. Thus if the COMI of an EU-registered PCC is with the home 
jurisdiction (i.e. Gibraltar or Malta) then subject to this exception, PCC 
priority rules as to the “distribution” will apply. Two issues could arise: (a) is 
the debtor the PCC hub (or the PCC itself) or is it the cell; and (b) what 
constitutes a right in rem? 

EC Reg : Article 5 – Third Parties Rights in rem i.e. 

Secured Rights of Third Parties
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• As to what constitutes a right in rem, the existence of a PCC may cause difficulties. Given 
that a cell‟s liabilities are firewalled, there is no theoretical objection to having cellular 
security, i.e. creating security which only attaches to assets within that cell in respect of a 
liability of that cell. This has already been discussed. Indeed the EU Financial 
Collaterisation Directive is of assistance to PCCs granting security. Ordinarily the creation 
of rights in rem requires a three-stage process: 

(a) the „creation of the security‟, say by way of contract; (b) „attachment‟, i.e. the rights in 
rem refer specifically to an asset. If they do not refer specifically to an asset (such as a 
floating charge) then they will do at some point in the future by way of crystallisation; and 
(c) „perfection‟, whereby third parties are made aware of the right in rem. Perfection is often 
by way of registration. Save for the EU Financial Collaterisation Directive which minimises 
perfection requirements, perfection may be difficult for a PCC.

• Certain PCC jurisdictions allow for registration on the company register of cellular security 
as against the company. This is by way of a notice in the register noting that, whilst the 
security is registered against a company (i.e. the PCC) the security only impacts the cell. 
Given that the cell is not a separate legal person, registration can only be against the PCC 
even in a PCC jurisdiction. The problem here however will be that of an EU non-PCC 
jurisdiction, where it is probable that there will be no formal method of registering a security 
against the cell alone. Thus even if the non-PCC jurisdiction recognises that the cell is the 
debtor (or more technically that the debtor can only go against the cells assest), they may 
not have been perfection of the security as against the cell. So, wherever possible, 
whenever registering any cell security as against the company, always make reference 
somehow to the cell in the registration documents. This is all more so because of Article 
5(3) which states: “The right, recorded in the public register and enforceable against third 
parties, under which a right in rem within the meaning of paragraph 1 may be obtained, 
shall be considered a right in rem”.

EC Reg : Rights in rem.
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• What constitutes a right in rem under the EU Regulation? More especially would the 
cellular firewalled structure of a PCC constitute a right in rem? According to Article 5(2): "[in 
rem] rights... shall in particular mean: 

– the right to dispose of assets or have them disposed of and to obtain   
satisfaction from the proceeds of or income from those assets, in particular by 
virtue of a lien or mortgage; 

– the exclusive right to have a claim met, in particular a right guaranteed by a lien 
in respect of the claim or by assignment of the claim by way of guarantee;

– the right to demand the assets from, and/or to require restitution by, anyone 
having possession or use of them contrary to the wishes of the party so entitled;

– a right in rem to the beneficial use of assets".

• The Virgos-Schmit Report counsels against: “An unreasonably wide interpretation of the 
national concept of a right in rem” (paragraph 102). Consequently it is assumed that novel 
and developing forms of in rem rights may have difficulty in obtaining recognition. However 
it should also be recognised that recognition depends on local national law. It is not the 
purpose of this book to consider the security law of all the Member States. A cellular 
structure does create: “the exclusive right to have a claim met”, from the cellular assets. 
However this "exclusive right" does not necessarily constitute “a right guaranteed by a lien 
in respect of the claim or by assignment of the claim by way of guarantee”. Although it 
need not so constitute because Article 2(a) merely states: “in particular a right 
guaranteed...”. Certainly most PCC regimes give: “the right to demand the assets from, 
and/or to require restitution by, anyone having possession or use of them contrary to the 
wishes of the party so entitled”. This right is given if its assets are incorrectly moved from 
one cell to another or indeed outside of the cell.  

EC Reg : Rights in rem.
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• The Virgos-Schmit Report comment (paragraphs 103 and 104) on Article 5(2) is 
understandably not particularly helpful: “... a right in rem basically has two characteristics... 
(a) its direct and immediate relationship with the asset it covers, which remains linked to its 
satisfaction, without depending on the asset belonging to a person's estate or on the 
relationship between the holder of the right in rem and another person; (b) the absolute 
nature of the allocation of the right to the holder. This means that the person who holds a 
right in rem can enforce it against anyone who breaches or harms his right without his 
assent (e.g. such rights are typically protected by actions to recover): that the right can 
resist the alienation of the assets to a third party (it can be claimed erga omnes, with the 
restrictions characteristic of the protection of the bona fide purchaser); and that the right 
can thus resist individual enforcement by third parties and in collective insolvency 
proceedings (by its separation or individual satisfaction)...A right in rem may not only be 
established with regard to specific assets but also with regard to assets as a whole”. 

• It should be remembered that Article 5 is an exception to Article 4. Article 4 applies the EU 
universality principle. Thus Article 5 focuses on the local law, i.e. in our case the local law 
of a non-PCC Member State in which secondary proceedings occur. Consequently the law 
of Gibraltar or Malta would not ordinarily be relevant. It would only be relevant if a Gibraltar 
PCC insolvency resulted in secondary proceedings in Malta or vice-versa. Nevertheless it 
is useful to look at the PCC legislation of Gibraltar and Malta in relation to what could 
constitute a security under Article 5 as these laws may impact upon any local definition of 
security. S. 6(6) of the Gibraltar PCC Act is standard: “In the event of any of any cellular 
assets attributable to a cell…being taken…the [PCC] shall…transfer…to the cell, from the 
cellular or non-cellular assets…saffraent to [so] restore". Is such a right in "the absolute 
nature of the allocation of the right to the holder"? Perhaps, but  only case will tell.

EC Reg : Rights in rem.
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The Extraterritorial Creation of a Trust

Regardless of whether the liability arises within a PCC jurisdiction, does the fact that the 
creditor is secured ("in rem") or unsecured ("in personam") matter from the perspective of both 
the hub, its cells, or of any individual creditor? The question raises several possibilities, 
depending on the factors involved: secured versus unsecured: PCC jurisdiction v non-PCC 
jurisdiction; and asset v liability. Let us start with the easiest. It has to be assumed that if the 
assets and liabilities are in a PCC jurisdiction, then from the perspective of the PCC there can 
be little of concern. PCC codes attempt to enforce PCC priority rules vigorously for example: 
see article 96(3)(A )-(C)(4): "There shall be implied…in every transaction entered into by a 
PCC the following terms: (A) that no party shall seek…to use any Cellular Assets attributable 
to any cell…to satisfy a liability not attributable to that cell; (B) that if any party succeeds…that 
party shall be liable to the PCC…; and (C) that, if any party succeeds in seizing [such 
assets]…that party shall hold those assets…as trust property". Would the relatively standard 
(it's seen in other PCC regimes) article 96 (3)(A)-(C be recognised internationally? The answer 
is not known but can be answered at several levels. If the creditor is purely unsecured, then 
the question is: Can the unsecured creditor petition locally for the insolvency of the PCC itself 
or obtain its execution against the PCC's assets? The creditor would face as a first issue, 'a 
defence that the creditor knew of the PCC and its cellular structure': there would be much 
discussion as to the facts of the case. Arguably, if the court acknowledges that the creditor 
was aware of the structure, then there must be some partial recognition of the existence of the 
structure. The second issue is, even if it is accepted that the creditor has recourse to a 
particular cells assets and not to the hub, or indeed the whole of ABC PCC it will be for 
example ABC PCC to prove that the relevant assets over which execution is sought, belong to 
cell Y as opposed to cell Z of ABC PCC. This may well be present evidential difficulties.

In Rem Generally : In Rem v in Personal Liability; 

Trusts?
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Article 6 states: “The opening of insolvency proceedings shall not 
affect the right of creditors to demand the set-off of their claims against 
the claims of the debtor, where such a set-off is permitted by the law 
applicable to the insolvent debtor's claim”. Some difficulties follow from 
the debtor not always being the legal person. Two particular issues 
can occur: intra-PCC set-off and 'normal' set-off. As to the intra-PCC 
set-off, cells and indeed the hub may have liabilities to and from each 
other. Most jurisdictions will always allow set-off between legal 
entities. Therefore the question of the legal standing of the cell viz a 
debtor will always be raised. As to normal set-off a similar question is 
raised. The liability may be that of the cell as far as the PCC 
jurisdiction is concerned, but that of the hub (or the PCC itself) as far 
as the local non-PCC jurisdiction is concerned. 

EC Reg : Article 6 – Set-Off



81

• The United Nations Commissions on International Trade 
Law ("UNCITRAL") adopted a model law on cross-
border insolvency ("the Model Law") and this has been 
adopted by a number of countries, more especially the 
UK (2006) and the USA (2005).

• Adopting countries will defer to COMI jurisdictions.

• Thus provided your PCC is not a brass plate operation, 
UK law should recognize its priority.  However the vast 
majority of countries have not adopted the Model Law.

The UN Regime: the Model Law
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• According to Article 2(a): “Foreign proceedings” means a: “collective judicial or administrative 
proceeding… pursuant to a law relating to insolvency in which proceeding the assets and 
affairs of the debtor are subject to control or supervision by a foreign court, for the purpose of 
reorganisation or liquidation”. Again, the Model Law appears wider in scope than the EU 
Regulation.  The Model Law goes further with the disjunctive “or administrative proceedings”
which would imply the proceedings need not be collective. Indeed the apparently very wide 
ranging ambit of Article 2 is strengthened by paragraph 71 of the Guide which states – “The 
definitions of proceedings or persons emanating from foreign jurisdictions avoid the use of 
expressions that may have different technical meaning in legal systems and instead describe 
their purpose or function. This technique is used to avoid inadvertently narrowing the range of 
possible foreign proceedings that might obtain recognition and to avoid unnecessary conflict 
with terminology used in the laws of the enacting State. As noted in paragraph 52 above, the 
expression 'insolvency proceedings' may have a technical meaning in some legal systems, but 
it is intended in sub-paragraph (a) to refer broadly to proceedings involving companies in 
severe financial distress”.   

• According to Article 2(b) – “Foreign main proceeding means a foreign proceeding taking place 
in the State where the debtor has … [its COMI]". Further, paragraph 72 of the Guide states: 
"The expression … [COMI] is used also in the [EU Regulation]…” Consequently reference 
should be made to the discussions concerning the EU Regulation and COMI. 

• However it needs to be remembered that a Model Law adopting State can alter the Model Law.
Section 18.6(1) of the Canadian Company Creditors Arrangement Act 1997 (the "CCAA") 
states that a “foreign proceeding” is: "a judicial or administrative proceeding commenced 
outside Canada in respect of a debtor under a law relating to bankruptcy or insolvency and 
dealing with the collective interest of creditors generally”.  

Model Law : Insolvency Proceedings

Different Countries : Different Definitions
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• Thus, even the disjunctive “administrative proceedings” needs to be “collective”.  
Further, not only “collective” but even more emphatically “creditors generally”.  
Unfortunately a cellular insolvency that is otherwise a “foreign proceeding” may 
find that is not a “foreign proceeding” within Canada as it may fall foul of this 
CCAA definition.  

• The US Code is, however, perhaps more helpful. Under the US Code (s.101) the 
term “foreign proceeding” means: “collective judicial or administrative proceeding 
in a foreign country, including an interim proceeding, under a law relating to 
insolvency or adjustment of debt in which proceeding the assets and affairs of the 
debtor are subject to control or supervision by a foreign court for the purpose of 
reorganisation or liquidation.” Previously there had been a long history within the 
US of considering whether the foreign insolvency process offered „adequate 
protection‟ in „ancillary proceedings‟.  This Model Law definition does not refer to 
all of the assets of the debtor and to debt adjustment; both of which may (with the 
addition of the reference to “estate”) assist in allowing for a purely cellular 
insolvency to come within the purview of a foreign main proceeding. The apparent 
dropping of the previous requirement for 'adequate protection' in „ancillary 
proceedings‟ may lead to a threat in the US of litigation that such an absence of 
„adequate protection‟ is unconstitutional.  This may augur badly for a US Model 
Law insolvency of a non-US PCC. Alternatively it must be remembered that the 
US already has its own PCC legislation.

Model Law : Insolvency Proceedings

Different Countries : Different Definitions
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• The term “debtor” is used in the Model Law; most Model Law adopting States make the 
Model Law paramount over other local insolvency law. However conflict, especially 
regarding a PCC may occur as to what the term 'debtor' does or can cover. The UK 
Cross-Border Regulations[1] state at section 3(2): “in the case of any conflict between 
any provision of … [UK] insolvency law or of Part 3 of the Insolvency Act 1986,[2] the 
latter shall prevail”.  

• Unfortunately there is no provision within the Insolvency Act or the Insolvency Rules for 
a “non-natural” debtor that is not a company.  It is either a natural or a legal person Rule 
13.8 of the Insolvency Rules 1986 states precisely this dichotomy: “References to 'the 
insolvent estate' are (a) in relation to a company insolvency, the company‟s assets, and 
(b) in relation to an individual insolvency [with which we are not here concerned], the 
bankrupt‟s estate (or as the case may be) the debtor‟s property”.  

• A UK judge could therefore easily avoid the possible conflict caused by recognising a 
PCC under the Model Law, by stating that a debtor could only apply to a company (or 
the whole PCC) or a natural person, i.e. an individual; but not therefore a cell. According 
to the Cross-Border Regulations  (Schedule 2, Part 1, the definitions section in section 
1(1): “In this Schedule 'relevant company' means a company within the meaning of 
section 735(1) of the Companies Act 1985 [41] or an unregistered company within the 
meaning of Part 5 of the 1986 Act which is subject to a requirement imposed by virtue of 
Section 690A [4], 691(1) [43] or Section 718 [44] of the Companies Act 1985”.  

• Whilst it may be possible to argue that a cell is an unregistered company within Part 5 of 
the Insolvency Act 1986, it is hard to argue that the cell may be subject to the noted 
Companies Act requirements. As to whether a cell (as opposed to a PCC itself) could 
be an unregistered company, the following criteria are considered identifying factors: 

(a) legal character, which may be something more diffuse than legal personality; (b) 
status; and (c) capacity.[3]

Model Law : Debtor
Different Countries : Different Definitions
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• Given that the Model Law can be adopted with alterations, States have made alterations 
to and/or additions to the definitions section. Unlike the confusing and often narrow 
definition used by the EU Regulation as to when the EU Regulation applies (a “legal 
person” or “entity”, et al, the Model Law simply refers throughout to a “debtor”.  As we 
have seen a cell can be a “debtor” but not a “legal person” and this may cause 
difficulties for a cellular insolvency under the EU Regulation.  Not so the term “debtor”, 
which can refer to the cell as well as to the PCC itself.  However Model Law adopting 
States may have specifically defined “debtor” so as to create similar problems to those 
noted with the EU Regulation for cells.  

• Most States have simply (i.e. as in the UK Cross-Border Regulations) referred to the 
Model Law in this regard verbatim and thus referred to “debtor” without further definition. 
Not so in the US. Under section 1502(1) Chapter 15 of the US Bankruptcy Code (the 
"US Code") states: “debtor means an entity that is subject to a foreign proceeding”. The 
term “entity” is further defined within section 101 of the US Code as: “entity includes [i.e. 
it is not an exclusion definition] person, estate, trust, governmental unit and US trustee”. 
The term “estate” may be sufficiently wide-ranging to cover a cell. Even if the term 
“estate” is not so wide-ranging, the definition is non-exclusive.  Thus a structure, such 
as a cell, which does not fit within any of the terms used, is not thereby automatically 
excluded. Canada in its enacting statute states “a debtor means 'an insolvent person'.” 
As we have seen a cell cannot be a legal person. Consequently Canada may have a 
problem with accepting a PCC cellular insolvency.

[1] SI 2006/1030

[2] Therefore presumably any rules and other delegated legislation made under the 
Insolvency Act 1986 such as the Insolvency Rules 1986, the latter [i.e. the Model Law 
as enacted].

[3] St James' Club (1852) 2 DEGM and G

Model Law : Debtor
Different Countries : Different Definitions
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• Article 16 contains three presumptions, two of which are of 
possible assistance to a PCC insolvency.  Article 16(1) states that 
“a certificate provided by the foreign representative to the effect 
that the foreign proceeding is to be presumed valid", i.e. that the 
foreign representative is appointed to “administer the 
reorganisation”.  

• As such there would appear to be a presumption that a PCC 
insolvency, or more particularly a cell insolvency, fell within the 
definition of a “foreign proceeding” as a “collective judicial or 
administrative procedure.”[1] This augurs well for PCCs and the 
enforcement of a PCC priority in the event of insolvency for it 
avoids the difficulties of the EU Regulation with its prescribed 
Annex A lists of insolvency proceedings. Article 16(3) states in the 
same mode as the EU Regulation: “In the absence of proof to the 
contrary, the debtor's registered office…is presumed to be 
the…[debtor‟s COMI]”. 

Model Law Article 16 – Presumptions 

Concerning Insolvency
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• Thus the IP of a PCC insolvency or more particularly of a cellular 
insolvency established anywhere in the world, as against a Model Law 
adopting State, without a reciprocity clause, would be presumed to fall 
within the Model Law. Thus its main proceedings would be within the PCC 
incorporation State. The reference to “other interested parties” is 
supplemented by: “at the hearing of the application, the applicant [i.e. the 
'foreign representative'] and any of the following… may appear … [j] with 
the permission of the court, any other person who appears to have an 
interest justifying his appearance”.[2]

• All Model Law adopting States have similar procedural rules. A “foreign 
representative” PCC IP or PCC cellular IP should (especially in the case 
of an ex parte hearing) disclose at length the nature of a PCC. The 
“foreign representative” IP should go further in appropriate circumstances. 
He may invite a representative of any local creditor affected by the PCC 
(whether of the hub or of another cell) to attend the hearing to argue 
against the concept of a PCC viz the priority rules of a PCC. Inevitably 
this will lead to a general discussion as to whether a PCC insolvency: 

(i) falls within the Model Law as a “collective insolvency”; or 

(ii) is "manifestly contrary to public policy"; or (iii) there is "inadequate 
protection of local creditors" (however defined). 

Model Law Article 16 – Presumptions 

Concerning Insolvency
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• Nevertheless in a spirit of "cooperation between the court" noted in the 
Model Law preamble, this exercise should be considered.  If there is not a 
full account of the PCC concept given at such an application, there is 
always the danger that the “foreign representatives” IP being called to 
account later.  For instance, a UK court could impose personal liability if 
the “foreign representatives” has for instance "misapplied… money… of 
the debtor"[3] i.e. even placing monies in the appropriate cell and thereby 
disregarding normal pari passu.

• Where possible, for Model Law purposes, a PCC should be established in 
a State which has a separate and specific insolvency code and that code 
covers, often by mutatis mutandis amendments, PCC and PCC cell 
insolvencies.  It should also be noted that some Model Law States have 
extended the insolvency definition.  For instance, the US, via Section 
101(23) of the US Code: “under a law relating to insolvency or adjustment 
of debt”.

[1] See Article 2(a) of the Model Law.

[2] Cross-Border Regulations , Schedule 2, Part 6, Section 25(1)

[3] UK Cross-Border Regulations , Schedule 2, Part 8, Section 29(3)

Model Law Article 16 – Presumptions 

Concerning Insolvency
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• “Upon recognition of a foreign proceeding, whether main or non-main, 

where necessary to protect the assets of the debtor or the interests of the 

creditors, the court may, at the request of the foreign representative, grant 

any appropriate relief, including [but not limited to]: (a) Staying … 

proceedings … (b) Staying execution … (c) Suspending the right to 

transfer … assets … (d) Providing for the examination of witnesses … (e) 

Entrusting the administration or realisation of all or part of the debtors 

assets located in this State to the foreign representative or another person 

designated by the court”.  

• Consequently a PCC liquidator is, if granted 'turnover of the assets', able 

to enforce PCC priority worldwide.  

Model Law : Articles 21 and 22 – Relief Granted and 

Creditor Protection : Article 21 – Relief that may be 

granted upon Recognition of a Foreign Proceeding
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• Article 21(2) states: “Upon recognition of a foreign proceeding … the court may … entrust the 
distribution … of the debtor's assets … to the foreign representative … provided that the court is 
satisfied that the interests of creditors … are adequately protected". According to para 157 of the 
Guide: "The 'turnover' of assets to the foreign representative (or another person), as envisaged in 
paragraph 2, is discretionary.  It should be noted that the Model Law contains several safeguards 
designed to ensure the protection of local interests before assets are turned over to the foreign 
representative. Those safeguards include the following: the general statement of the principle of 
protection of local interests in article 22, paragraph 1; the provision in article 21, paragraph 2, that 
the court should not authorise the turnover of assets until it is assured that the local creditors‟ 
interests are protected; and article 22, paragraph 2, according to which the court may subject the 
relief that it grants to conditions it considers appropriate”.  

• However, the above is tempered by Article 22 (“Protection of creditors and other interested 
persons”): “In granting or denying relief… or in modifying or terminating relief… the court must be 
satisfied that the interests of the creditors and other interested persons, including the debtor are 
adequately protected.”  According to [paragraph 161 of] the Guide: “The idea underlying article 22 
is that there should be a balance between relief that may be granted to the foreign representative 
and the interests of the persons that may be affected by such relief.  This balance is essential to 
achieve the objectives of cross-border insolvency legislation.” So, imagine an unsympathetic 
judge in a non-PCC non-main proceedings jurisdiction confronted by the PCCs cellular priority 
apparent breach of pari passu could. He could circumvent the high hurdle of the “manifestly 
contrary to public policy”, and reject a PCC IP “turnover of assets”, because the “interests of 
creditors” and importantly “other persons” (i.e. PCC creditors but not a creditor of the particular 
debtor cell) are not adequately protected by the PCC structure.

Model Law : Articles 21 and 22 – Relief Granted and 

Creditor Protection : Article 21 – Relief that may be 

granted upon Recognition of a Foreign Proceeding
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Model Law; Practical Issues; Re SPhinX
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• Model Law adopting States have enacted their own procedural 
laws to implement the Model Law. These procedural laws may 
cause difficulties for a foreign representative i.e. a foreign IP of a 
PCC and/or a PCC cell. For instance the Cross-Border 
Regulations demands that any application for “foreign 
representative” relief (i.e. Article 21): “must be supported by an 
affidavit sworn by the foreign representative stating… (e) whether 
to the best of his knowledge and belief … the interest of the 
debtors creditors … and any other interested parties [our 
emphasis, more especially in the case of PCC creditors, creditors 
who are not creditors of the relevant cell insolvency]… will be 
adequately protected.” Cross-Border Regulations, Schedule 2, 
Part 3, Section 7.

• The article 16(3) presumption that "the debtors office is presumed 
to be the… [debtors COMI]” was recently tested in a US case 
involving a PCC: re SPhinX Ltd , et al, Debtors in Foreign 
Proceedings, chapter 15, case number 06 -- 11760 - US 
bankruptcy Court for the Southern District of New York ("re 
SPhinX”).  

Model Law; Practical Issues; Re SPhinX
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• Re SPhinX one of the first cases under Chapter 15 of the US Bankruptcy 
Code (which implements the UNCITRAL Model Law) to consider COMI.  
Importantly PCCs were also tangentially involved.  The Cayman Islands 
SPhinX Funds were in liquidation in the Cayman Islands. The SPhinX 
Funds were subject to US litigation concerning a preference. In order to 
stymie this litigation, the Cayman Islands liquidators petitioned for a US 
recognition that the Cayman Islands liquidation was the "main 
proceedings", i.e. the SPhinX Funds had a Cayman Islands COMI.  The 
US Court refused to recognize the Cayman Islands proceedings as the 
"main proceedings".  But this, however, was not on the basis that COMI 
was elsewhere, i.e. for instance in the US. The court refusal to recognize 
the Cayman Islands proceedings was on the basis that: “litigation strategy 
appears to be the only reason for the request for recognition of the 
Cayman Islands proceedings as a foreign main proceedings…  [The] 
primary purpose for the Petition and the investors tacit consent to the 
Cayman Islands proceedings as foreign main proceedings was improper".
In short the decision turned on „abuse of process‟.

• Despite the failure of the re SPhinX judgement to address the issue of 
COMI head on it remains one of the few reported cases worldwide 
involving a PCC and insolvency. For that reason it is worth quoting 
extensively from the court report.

Model Law; Practical Issues; Re SPhinX
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• “Facts… the SPhinX Funds Business and Contacts with the Cayman 
Islands.  Each of the SPhinX Funds is either a „limited liability company‟ or 
a „segregated portfolio company‟ [i.e. a PCC] incorporated and registered 
in the Cayman Islands…[The] SPhinX Funds were established as offshore 
entities apparently to attract non-US and US tax exempt investors in light 
of favourable Cayman Islands tax and regulations (with the… [PCCs] 
subject to more regulation than the other SPhinX Funds)… [The] SPhinX 
Funds did not conduct a trade or business in the Cayman Islands. They 
had no employees and no physical offices in the Cayman Islands… The 
SPhinX Funds were prohibited as "exempted companies" from engaging 
in business in the Cayman Islands… [under the] …Companies Law (2004 
Revision) of the Cayman Islands… Indeed except for corporation books 
and records… required to be maintained in the Cayman Islands Law… 
they have acknowledged instead that "substantially all" of the Debtors 
assets are in the US… From… inception, their hedge fund business was 
actually conducted under a fully discretionary investment management 
contract by… PlusFunds… a Delaware corporation located in New York 
City…SPhinX Funds auditors were… [ PwC]… an international accounting 
firm, with a Cayman Islands address...  It is not clear how much work the 
auditors actually performed in the Cayman Islands...  None of the 
directors resided in the Cayman Islands… [and no] board meeting… took 
place there...  Until recently, the stock of the Debtors was traded on the 
Irish stock exchange.”

Model Law; Practical Issues; Re SPhinX
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• From the facts, it would seem that the directors broke mantra is, 
„keep everything generally within the PCC jurisdiction‟. Their 
greatest faux pas was to choose an OFC vehicle (the Cayman 
Islands segregated portfolio company or PCC) that actually 
prohibited operations within its own territory. Most commentators 
consider that the COMI of the SPhinX Funds was not in the 
Cayman Islands. It was probably in the US. If COMI had found to 
be (or more importantly was fully argued to be) in the US then a 
US “main proceedings” insolvency would had followed. Such a 
case would have been of greater assistance; more especially in 
ascertaining how a foreign jurisdiction would view an alien PCC. 
Even then however, it would have been of limited assistance. 
Remember the US is a PCC jurisdiction. Despite the court not 
finding the COMI to be in the Cayman Islands, it followed that the 
“non-main proceedings” in the Cayman Islands continued.

Model Law; Practical Issues; Re SPhinX



96

(A) “It is far from clear whether under US law, the investors in the SPhinX 
Funds would be viewed in such capacity as creditors and the whether 
claims that they might assert arising from their purchase or sale of their 
interests in the Debtors would be treated on [sic] same capacity as 
creditor claims”. This is an acknowledgement of a radically different 
priority.  It is surprising that it was not taken further. It is a doubtful as to 
whether this statement constitutes obiter dictum. However it does seem to 
constitute a tacit acceptance of a priority shift.

(B) “[Xs]… joint objection to the Petition asserted that the SPhinX Funds may 
be solvent;… [the liquidators] disagree, but,… the court determined that it 
was unnecessary to address the issue at this time”. The issue of what 
constitutes a debtor (i.e. is it a cell or the whole PCC entity) and therefore 
whether some cells may be or may not be solvent, was not addressed.

(C) The judgment noted: “Because their money is ultimately at stake, one 
generally should defer, therefore, to the creditors acquiescence in or 
support of a proposed COMI”. Consequently, certainly as to voluntary 
creditors, PCC directors should get creditors‟ written agreement, at the 
inception of the creditor relationship, that they will support “main 
proceedings” in the home jurisdiction.  This can be by way of a simple 
signed acknowledgement that they (the creditors) recognize the COMI of 
the PCC to be within the PCC jurisdiction.

Model Law; Practical Issues; Re SPhinX
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Winding-Up Issues

(D) The judge noted the pragmatism of allowing the Cayman Islands liquidator 
to continue in office as was: “And the Court notes that no one, including 
the objectors, has questioned the…[Cayman Island liquidators] ability to 
wind up the Debtors or that the Cayman Court would supervise the 
foreign proceedings fairly”. Two issues appeared to be raised here.  First 
it can be seen that the issues may not have been fully argued by the 
parties in re SPhinX. Viewed from one perspective, it should be possible 
to claim (if not to prove) that a PCC priority is unfair.  Second, the judge 
obviously considered that as far as the Cayman Islands liquidation itself 
was concerned, matters were progressing reasonably. Consequently PCC 
promoters should seek a jurisdiction with an adequate insolvency 
infrastructure.

(E) “[The liquidators] argued that Cayman Islands Law had specific winding 
up requirements with respect to… [PCCs]”. The judgment seems to 
acknowledge something more than the above noted pragmatism.  The 
judgment, in not rejecting outright the liquidator‟s argument, seems to 
suggest something further; that if a jurisdiction has specific PCC 
insolvency legislation, then other jurisdictions should leave the PCC 
insolvency to that jurisdiction. All PCC jurisdictions provide for PCC 
insolvency legislation. Obviously such a judicial thought process can only 
augur well for the international recognition of a PCC priority in a PCC 
insolvency. The US is of course a PCC jurisdiction. However, its PCC 
regime is limited to insurance. The SPhinX Funds were not insurance 
funds.  Consequently the US PCC regime could not be used.

Model Law; Practical Issues; Re SPhinX



98

“Collectivity”

• As noted there was little, “disputing the [Cayman Islands liquidators]… 
satisfaction of Chapter 15 requirements". The judgment then went on to 
say: "In any event, the [Cayman Islands]… proceedings under which the 
SPhinX Funds are being wound up subject to the supervision of the… 
[Cayman Islands] Court…[are] collective proceedings”.  This statement 
was made on the basis that US courts had previously found; “court 
supervised Cayman Islands winding up proceedings… foreign 
proceedings”. Contrariwise, the judgment noted that a „voluntary Cayman 
Islands winding up proceedings that was not subject to the supervision by 
the Cayman Islands Court‟, was not so recognized‟.  Thus there was not a 
discussion as to whether a PCC insolvency (regardless of court 
supervision) was “collective” in its nature.  Again this issue is addressed in 
this book.

• The PCC structure seems to have not been questioned in the judgment.  
Was this because it was not sufficiently argued?  Or was it because the 
US is a PCC jurisdiction?  Or was it because the fact that the insolvent 
entity was the PCC was irrelevant to the issues facing the court?  For 
whatever reason, it appears that the presence of a PCC structure was not 
considered a problem.  The court stated its position: “Thus it does not 
appear that the commencement of… [the Cayman Islands liquidations of 
these]… entities, all of which are registered in the Cayman Islands and 
several of which, as… [PCCs]… are subject to additional Cayman Islands 
regulation, would be "manifestly contrary to the public policy of the United 
States" [being a reason under the UNCITRAL Model Law for not 
recognizing a foreign preceding]”.

Model Law; Practical Issues; Re SPhinX
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“Shareholders”

(H) Given the above, there was obviously no discussion as to what 
constitutes a debtor under the UNCITRAL Model Law, i.e. is it the cell or 
the hub? This was despite the apparent multiplicity of debtors within the 
SPhinX Funds.

(I) Shareholders (at a cellular level) have a greater interest in the insolvency 
outcome of a PCC than shareholders in an ordinary limited liability 
company. Thus PCC promoters will note with interest the judgment 
comments: “It is reasonable to assume that the… shareholders, if they 
have in proper economic stake in the proceedings… can, absent an 
improper purpose, best determined how to maximise the efficiency of a 
liquidation”.

Model Law; Practical Issues; Re SPhinX
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(1) At the risk of being repetitive, follow the mantra, „keep 

things local‟.  The issue of COMI is paramount.  It would 

appear that the SPhinX Funds COMI was not in the 

Cayman Islands.

(2) Certainly in the US, an international PCC insolvency is not 

greeted with immediate opprobrium.  However the US is a 

PCC jurisdiction.

Model Law : What Conclusions if any can be drawn 

from re SPhinX
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• The UK Insolvency Act 1986 section 426 states: “the 
court having jurisdiction in relation to insolvency law in 
any part of the UK shall assist the courts having 
correspondence jurisdiction in… any relevant country or 
territory". (“S 426”)

• Part 5 of the UK Insolvency Act 1986 (“Part V”)

• Scheme of Arrangement (Companies Act)

The UK Insolvency Act 1986
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The UK Insolvency Act 1986

Territory UK Statutory Ref PCC Legislation Notes

Guernsey S426 (11) Insolvency Act 1986 The Protected Cell 

Companies Ordinance 

1997 (as amended)

(C)

Jersey S426 (11) Insolvency Act 1986 Companies 

(Amendment No 8) 

(Jersey) Law 205

Isle of Man S426 (11) Insolvency Act 1986 Companies Act 2006 

and the Protected Cell 

Companies Act 2004

(C)

Anguilla Cooperation of Insolvency Courts 

(Designation of Relevant Countries and 

Territories) Order 1986 SI 1986/2123

Protected Cell 

Companies Act 2004

The Bahamas Cooperation of Insolvency Courts 

(Designation of Relevant Countries and 

Territories) Order 1986 SI 1986/2123

Segregated Accounts 

Companies Act 2004

(C)

Bermuda Cooperation of Insolvency Courts 

(Designation of Relevant Countries and 

Territories) Order 1986 SI 1986.2123

Segregated Accounts 

Companies Act 2002 

(Amendment)

(C)

Notes:- (A) Model Law enacting State, but with reciprocity; (B) “EU Member State”, covered by the 

EU Regulation; (C) PCC legislation mainly, if not exclusively insurance only.
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The UK Insolvency Act 1986

Territory UK Statutory Ref PCC Legislation Notes

The Cayman 

Islands

Cooperation of Insolvency Courts 

(Designation of Relevant Countries and 

Territories) Order 1986 SI 1986/2123

Companies Law (2004 

Revision)

Gibraltar Cooperation of Insolvency Courts 

(Designation of Relevant Countries and 

Territories) Order 1986 SI 1986/2123

Protected Cell 

Companies Act 2001

(B)

The Turks and 

Caicos Islands

S426 (11) Insolvency Act 1986 Protected Cell 

Ordinance 1006

?

The British Virgin 

Islands

S426 (11) Insolvency Act 1986 Insurance 

(Amendment) Act 202, 

amending the 

Insurance Act 1994

(A)

(C)

Notes:- (A) Model Law enacting State, but with reciprocity; (B) “EU Member State”, covered by the 

EU Regulation; (C) PCC legislation mainly, if not exclusively insurance only.

The other non-PCC states covered by section 426 or its delegated legislation are Australia, 

Botswana, Canada, the Falkland Islands, Hong Kong, the Republic of Ireland, Montserrat, New 

Zealand, St Helena, South Africa, Tuvala and Malaysia.  At the time of writing discussions are taking 

place to introduce PCC‟s into Hong Kong, the Republic of Ireland and Labuan, a territory within 

Malaysia.  As can be see a number of PCC Commonwealth jurisdictions are excluded, most notably 

the independent Caribbean and Indian Ocean OFCs, such as Barbados and Mauritius respectively.
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Section 426(5) is initially clear and ends in doubt. The reference is to the insolvency law

applicable to “either court”, i.e. a court in the PCC jurisdiction and UK court. But that the

insolvency law of the PCC jurisdiction “corresponds” to UK insolvency law. Given it 

corresponds” which (and why) of two systems should be applied?  Four questions need

to be asked, and these are dealt with below.

1. Have novel insolvency concepts, not ordinarily equally recognised in both courts (i.e. the UK and 
the Designated Territory) been recognised under section 427 and thus, will the novelty of a PCC 
or PCC cellular insolvency be so recognised?

The answer is “yes”. However the request traffic has tended to be one way with the UK 
essentially exporting its insolvency systems to the Designated Territories.  Examples include: 

(a) Re Television Trade Rentals (2002) EWHC 211, where a Manx company became subject to 
a UK Company Voluntary Arrangement ("CVA") although the CVA insolvency procedure did 
not exist under Manx law; and 

(b) Re BCCI SA (No. 9) [1994] 1 WLR 708 where the UK 'wrongful and fraudulent trading 
provisions' of the Insolvency Act 1986, was used as against a Cayman Islands insolvency. 
They were used at a time when there were no similar provisions within Cayman Islands law.

Given this degree of latitude there would appear to be no reason why a UK court would not regard a

PCC insolvency as corresponding to UK insolvency law. This is stated on the basis that the UK has 

quite happily exported insolvency procedures that do not directly equate with the local laws of the

Designated Territory jurisdiction.  It would seem therefore not unnatural that the situation be 

reversed.  

S 426 : Given a Section 426 Application by a PCC IP 

from a Designated Territory, how could a UK Court 

react?
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2. Has s 427 ever been used to change normally accepted pari passu principles?

• The answer is “yes” in Re HIH Casualty and General Insurance [2006] EWCA Civ 
732 [“HIH”] and approved in the House of Lords.  

• HIH involved an Australian (hence the Designated Territory status within section 427) 
insurance company (hence outside the Model Law) liquidation. The Australian 
insurance insolvency law dictated a deviation from the normal pari passu distribution. 
This deviation was in a manner not dissimilar to the EU Insurance Insolvency 
Directive to which the UK now adheres. The Australian liquidator sought the 
remission of UK assets to Australia. This was so that they may be distributed 
according to Australian insolvency law, more especially Australian insurance 
insolvency law. The Court at all instances has so far (it is at the time of writing on 
appeal to the House of Lords) declined the request. Failing such remission, the UK 
assets would be distributed in the UK according to UK pari passu principles under 
UK insolvency law. The court concluded that the Australian distribution process was 
not “substantially similar” to the UK process.  

• However, the Court of Appeal left open a flexible approach in the following quote: 

• “there may be circumstances in which it is for the benefit of the creditors that a 
transfer should be made, notwithstanding that their interests in the liquidation in 
England, when viewed in isolation, would be adversely affected. For example, the 
savings in cost by avoiding duplication may offset any reduction in prospective 
dividend.  Similarly a loss of priority may be sufficiently offset by an increase in the 
pool available for distribution to those whose priority was changed. The admission of 
further creditors may be offset by an increase in the assets available for distribution 
to that class of creditor”. 

S 426 : has Section 427 been used to change the 

normally perceived Pari Passu Principles of UK 

Traditional Insolvency Law?
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3. Has a PCC ever been subject to section 427? 

• The answer is “no”: a PCC has never been subject to s.427, but it has got 
close. One of the very few cases reported worldwide, involving a PCC and 
insolvency is Messenger Insurance PCC Limited (in administration) ("the 
Messenger Insolvency") in Guernsey, which has partially answered the 
question, albeit indirectly. Given that the Messenger Insolvency is one of 
the very few worldwide reported PCC insolvencies, it is worth noting in 
detail its background by quoting from publicly available records: 

• “The [Guernsey] legislation which governs PCCs is the PCC Ordinance, 
1997 as amended (“the Ordinance”). This litigation [the Messenger 
Insolvency litigation before the Guernsey Court] is the first litigation in this 
jurisdiction when that [or similar] legislation will be considered. It is also to 
be noted that the Ordinance provides for the appointment of an 
administrator. The power to appoint an administrator was innovative[1] in 
legislation governing Guernsey companies.  The Companies (Guernsey) 
Law 1994 … does not make provision for the appointment of an 
administrator” – paragraph 7 of the approved text of the Judgment of 
Bailiff Roland.[2] This and other judgments involving the same or similar 
parties are referred to as the “Messenger Guernsey Litigation”.

S 426 : has Section 427 been used to change the 

normally perceived Pari Passu Principles of UK 

Traditional Insolvency Law?
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• “It is not necessary to review in great detail the problems confronting the 
Applicant [Messenger] which gave rise to the Guernsey Freezing Order 
[granted prior to the Guernsey Administration Order] or the application for 
an [Guernsey] Administration Order to be made. Suffice it to record that 
Cable and Wireless/Pender contend that five employees of Cable and 
Wireless, in breach of their fiduciary and other duties, devised and carried 
out a dishonest scheme to pass insurance premiums received by Pender 
to a vehicle which they secretly owned namely the Applicant.  It is claimed 
that the amount of premium paid to or for the benefit of the Applicant was 
approximately £85.4 million. Cable and Wireless/Pender‟s claim is against 
the entirety of the Applicant and they are advancing a proprietary claim to 
the monies held by the Applicant [without limitation].  It is not a claim to 
any particular Cell or part of the Applicant [Messenger] which is a…[PCC], 
incorporated under Guernsey Law.” paragraph 6 of the Messenger 
Guernsey Litigation. 

[1] At the relevant time, the situation in Guernsey was similar to that of Gibraltar in 
that an administration order was not provided within the insolvency code but 
only specifically to PCCs.

[2] Messenger Insurance PCC Ltd (in administration) ("the Applicant") v. Cable 
and Wireless plc, Pender Insurance Limited, Zurich Insurance Company of 
Switzerland, QBE International Insurance Limited, Pender Telecom Facility 
Members Association and Pender Mutual Insurance Company Limited 
("the Respondents") 10th August 2005

S 426 : has Section 427 been used to change the 

normally perceived Pari Passu Principles of UK 

Traditional Insolvency Law?
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• A Scheme of Arrangement is a statutorily endorsed procedure in 

the UK (and other UK influenced jurisdictions) whereby different 

classes of stakeholder (i.e. creditors and shareholders) can have 

a forced alteration of their rights (provided the majority of the 

class agree). The fact that creditors can be divided into classes 

(and thereby have different priorities) possibly gives rise to a de 

facto PCC.

• Most PCC Designated Territories have Schemes of Arrangement 

provisions. A Scheme of Arrangement falls under section 425 of 

the UK Companies Act (as amended). The relevant self-

explanatory sections are section 425(1) and (2) and (6).  

S 426 : Scheme of Arrangement
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“425(1) [Court may order meeting] Where a compromise or 
arrangement is proposed between a company and its creditors, or any 
class of them, or between the company and its members, or any class of 
them, the court may on the application of the company or any creditor or 
member of it, or in the case of a company being wound up [or [in 
administration], of the liquidator or administrator], order a meeting of the 
creditors or class of creditors, or of the members of the company or class 
of members (as the case may be), to be summoned in such manner as 
the court directs.

425(2) [Three-fourths majority binding] If a majority in number 
representing three-fourths in value of the creditors or class of creditors or 
members or class of members (as the case may be), present and voting 
either in person or by proxy at the meeting, agree to any compromise or 
arrangement, the compromise or arrangement, if sanctioned by the court, 
is binding on all creditors or the class of creditors or on the members or 
class of members (as the case may be), and also on the company or, in 
the case of a company in the course of being wound up, on the liquidator 
and contributories of the company.

425[6] [Definitions] In this section and the next (a) "company" means 
any company liable to be wound up under this Act, and (b) "arrangement" 
includes a reorganisation of the company‟s share capital by the 
consolidation of shares of different classes or by the division of shares 
into shares of different classes, or by both of those methods”.

S 426 : Scheme of Arrangement
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• As can be seen, a Scheme of Arrangement (by arranging creditors or 
members into classes) can therefore abandon pari passu. However, this 
abandonment requires a 75% approval for any given class. Obviously, a 
class can correspond to a cell and/or a hub.

• Although obviously comparable with a UK Scheme of Arrangement under 
section 425, both the UK and the Irish Scheme of Arrangement 
provisions are not contained within the insolvency law proper. Rather 
they are contained within the respective Companies Act. Consequently 
therefore they are outside of the EU Regulations and possibly the Model 
Law.

• The UK courts first applied the insolvency law of a Designated Territory 
in Re Business City Express Limited [1997] 2 BCLC 510. In this case an 
already approved Irish Scheme of Arrangement was made binding on the 
company‟s UK creditors. A Scheme of Arrangement has obvious 
advantages to a PCC re-organisation. Each cell (and where applicable) 
its shareholders can be regarded as a “class of creditors or members” 
within section 425(1). The solution therefore, for an IP considering a PCC 
insolvency in a Designated Territory with UK assets and liabilities is to 
consider a Scheme of Arrangement.  Most PCC Designated Territories 
have Scheme of Arrangement legislation based on the UK‟s, i.e. section 
86 onwards of the Cayman Islands‟ Companies Act 2004 (as amended).  
However, can the PCC draftsman go one stage further? Can the PCC 
promoter draft the PCC constitution in such as way that a Scheme of 
Arrangement would inevitably occur if it was required for re-organisation 
purposes. Methods could include in addition to a contractual PCC: 

S 426 : Scheme of Arrangement
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Conclusions

HIH has now been approved the House of Lords.  Thus, some conclusions can be 
drawn.  First, the UK now has a changed priority ranking (i.e. non- pari passu) for 
insurance insolvencies (HIH was an insurance insolvency) in the form of the EU 
Insurance Insolvency Regulations. Consequently, there is a directly comparable UK 
insolvency procedure for an insurance company from normal pari passu. As to the UK, 
this procedure is now inter alia contained within Insurers (Reorganisation and Winding 
Up) Regulations 2004. Thus, even if one was to adopt the narrow interpretation of what 
constitutes insolvency law (i.e. it must be contained within a specifically insolvency-
orientated law) when dealing with the Designated Territory the Insurers (Reorganisation 
of Winding Up) Regulations 2004 would be acceptable. Alternatively, would the court 
say, following the introduction of the EU Insurance Insolvency Regulations, that there is 
a similar procedure within the UK.  Second, would the court conclude regardless of HIH
that the majority of a PCC‟s creditors are presumably voluntary creditors and they knew 
what they had let themselves in for. As for involuntary creditors, and the hub capital, 
they do share pari passu with cell deficiency creditors? Indeed, in some jurisdictions 
they may have a super priority, over and above cell deficiencies. Third, the very nature 
of a PCC insolvency may well mean that there are “savings in costs by avoiding 
duplication” and/or “the pool available for distribution”[1] increases. One cannot overlook 
the facts on the ground.  Fourth, most PCC statutes would mean either: 

S 426



112

– any creditor who supplants the PCC priority rules would have that asset set 
off against their liability 

– become a creditor for that amount and be pursued by the IP therefore for 
that amount; and/or 

– hold the asset on trust for the company. By way of an example:“If any 
party shall succeed by any means whatsoever or wheresoever in making 
liable any assets attributable to any segregated account [i.e. protected cell] 
of the company in respect of a liability not attributable to that segregated 
account, that party shall be liable to the company to pay a sum equal to the 
value of the benefit thereby obtained by him… and if any party shall succeed 
in seizing … any assets … in respect of a liability not attributable to that 
segregated account [i.e. protected cell] that party shall hold those assets… 
on trust [section  17B Bermuda Segregated Account Companies 
Amendment Act 2002]”. Consequently, it is unlikely that the “pool available 
for distribution” to say UK creditors would improve. Commentators have 
claimed that HIH will also frame the UK judiciary‟s response to Article 21(2) 
of the Model Law. 

S 426
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• The UK has a „claim to extraterritoriality‟ via Part V of the Insolvency Act 1986. It 
includes the claimed right to liquidate foreign (i.e. non-UK) companies. According 
to section 220 of the Insolvency Act 1986 an “„unregistered company‟ includes… 
any association and any company, with the [exception of] … a company registered 
in … the UK”.  

• In short, an unregistered company is a foreign registered company or association. 
The term “association” has been held to mean only associations formed for gain 
and profit.[1] Plainly, therefore, a PCC (being a company) and a cell (being a 
profit-making association) could fall within the section 220 definition.  So could a 
foreign PCC be wound up in the UK? What would be the consequences?  

• If the COMI of the PCC is elsewhere within the EU, then according to the EU 
Regulation, the exclusive jurisdiction to open main insolvency proceedings would 
be the COMI state; presumably Gibraltar or Malta.  Only, at best, “secondary” and 
“territorial” proceedings would be opened within the UK.  To that extent it is 
probable that Gibraltar and Maltese PCCs are immune from liquidation via Part V 
of the Insolvency Act 1986.  A similar logic applies under the Model Law but 
perhaps with more opportunities to utilise Part V: the reason being that within the 
Model Law there is less prescription in its application.  

• As to connection with the UK, the current Part V position is as stated in Re Real 
Estate Development Company [1991] BCLC 210 as a three-fold “core 
requirement”: 

[1] Re St James's Club (1852) 2 De GM & G 383 at 386

Part V : Part 5 of the UK Insolvency Act 1986 

(“Part V”) : Introduction
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• That there must be a sufficient connection with England and Wales which 

may, but doesn't necessarily have to, consist of assets within the 

jurisdiction.

• That there must be a reasonable possibility if a winding-up order is made 

of benefit to those applying for the winding-up order.

• One or more persons interested in the distribution of assets of the 

company must be persons over whom the Court can exercise jurisdiction.

• Re Compania Merabello San Nicholas SA [1973] 1 Ch 75 involved a 

Panamanian company which had never carried on a UK business.  

However, its sole remaining asset was a 'UK reinsurance claim'.  This was 

held to be sufficient nexus.  Such a scenario is possible for a non-EU 

PCC. In which case, the question the UK liquidator would ask is, 'which 

rule of priority applies'? Thus the general advice of many PCC 

professionals of „keep your assets and liabilities local to the PCC 

jurisdiction‟, whilst important is not fail-safe.

Part V 
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Section 226 (1) states:
“[Deemed contributory].  In the event of an unregistered company 
being wound up, every person is deemed a contributory who is 
liable to pay or contribute to the payment of any debt or liability of 
the company, or to pay or contribute to the payment of any sum 
for the adjustment of the rights of members among themselves, or 
to pay or contribute to the payment of the expenses of the 
winding up of the company”.  

Section 226 (2) [liability for contributions] states:
“Every contributory is liable to contribute to the company‟s assets 
all sums due from him in respect of such liability as is mentioned 
above."  But under whose law is the contributory deemed a 
contributory?"

Unregistered Companies : a PCC Nightmare: 

Contributors
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Section 79 states:

“In this Act and the Companies Act, the expression “contributory“ 
means every person liable to contribute to the assets of a 
company in the event of it being wound up, and for the purposes 
of all proceedings for determining, and all proceedings prior to the 
final determination of, the persons who are to be deemed 
contributories, includes any person alleged to be a contributory”.  

Section 74 further states: 

“When a company is wound up, every present and past member 
is liable to contribute to its assets to any amount sufficient for 
payment of its debts and liabilities, and the expenses of the 
winding up, and for the adjustment of the rights of the 
contributories among themselves…. [but] This is subject as 
follows – (d) in the case of a company limited by shares, no 
contribution is required from any member exceeding the amount 
(if any) unpaid on the shares in respect of which he is liable as a 
present or past member”.  There is a similar provision for 
companies 'limited by guarantee'. No mention is made 
understandably of companies 'limited by cells'?

Unregistered Companies : a PCC Nightmare: 

Contributors
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• Several unpleasant theoretical possibilities exist for a PCC wound up 
under Part V. One possibility is that cell members of a solvent cell X, 
are required to 'contribute' to the extent of the 'unpaid capital' to meet 
deficiencies of other insolvent cells or even of an insolvent hub.  The 
court simply says 'you are shareholders with unpaid capital and the 
whole PCC entity is insolvent'. Alternatively, at the very least, cell 
shareholders of an insolvent cell would have to pay up.

• Another possibility is as follows.  Section 74 of the Insolvency Act 
1986, which limits shareholder liability is not contained within Part V of 
the Insolvency Act, but Part IV. Further, section 74 is prefaced and 
circumscribed by section 73 which states that a company (i.e. not an 
unregistered company) means: “a company formed and regulated 
under this Act [the Companies Act 1985, as amended, more especially 
section 735] or an existing company [which means] … a company 
formed and regulated under the former Companies Act”. Thus 
theoretically there is no limitation on members in the event of a 
winding-up under Part V of the Insolvency Act? To date, this line of 
reasoning has only been advanced by academics. But given the 
peculiarities of PCCs and the fact that involuntary creditors may feel 
especially aggrieved, such an approach may be greeted 
sympathetically by a Court. 

Unregistered Companies : a PCC Nightmare: 

Contributors
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• Given that Part V can create problems for PCCs, how can it be 
avoided?  As we have seen the effect of Part V may in any event 
have been limited due to the introduction of the EU insolvency 
regimes (both the EU Regulation and the EU Insurance Insolvency 
Regulations) and of the UNCITRAL Model Law. Part V could be said 
to have become irrelevant internationally. But alternatively we have 
also seen that the UK connection need only be tenuous. A 
reinsurance claim suffices and London is an international insurance 
centre.  Therefore in addition to the normal PCC mantra, „keep the 
assets, contracts and the management local‟, we should add the 
following warning: „if it is necessary to have any dealings outside of 
the home jurisdiction do so via a bankruptcy-remote SPV‟. Thus, if a 
cell needs to have dealings outside of the local PCC jurisdiction it 
should do so via an SPV. There is nothing to stop a PCC and/or a cell 
owning a separate company. If this separate company (i.e. the SPV) 
becomes insolvent, its effects will then be minimised.

Unregistered Companies : a PCC Nightmare: 

Contributors
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“Keep it local”

Insolvency Issues 
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The Big Issue Solution

• "Keep it local".  If all of the assets of the PCC and all of 

its contracts are kept local to the incorporation 

jurisdiction, then in the real world, any other jurisdiction 

that objects to the PCC structure, is irrelevant.

• “Arbitrage International Insolvency Law”.

Extraterritoriality
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Lifting the Corporate Veil; will PCCs survive? 
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International Case Law

• For all the hype and questioning whether the 

PCC structure would be recognized 

internationally in an insolvency, there have 

been very few PCC insolvencies which had 

international dimensions. 

• In fact just two cases of real note.

Lifting the Corporate Veil; will PCCs survive? 
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Just two cases of note have occurred : (a) „re Sphinx‟,  a 

Cayman Islands PCC fund, part of the Bear Stearns collapse, 

which came before the US Federal bankruptcy court in New 

York; & (b) „The Messenger Case, involving a Guernsey 

insurance PCC insolvency before the Guernsey and English 

courts. Surprisingly, in both cases (especially in re Sphinx) the 

PCC itself became almost irrelevant. This augurs well for the 

international recognition of PCCs in an insolvency. 

Lifting the Corporate Veil; will PCCs survive; Case Law 
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• The veil of incorporation is the veil which separates the company 
from its shareholders. English law commentators have noted that the 
corporate veil will be pierced possibly by and through: 

(1) agency 

(2) fraud or sham 

(3) trust 

(4) enemy connection

(5) specific legislation.  

• It is improbable that an agency principle relationship can be found 
between the cell and the hub. This is because the hub and cells 
constitute one legal person and the agency principal relationship 
requires two persons. As to agency between cell shareholders and 
stakeholders and cell, then that falls to the general law unrelated to 
PCCs. The courts have been loath to find an agency relationship 
between the shareholders and a separate company.  The challenge 
therefore, is to establish what the legal identity of PCC is. The 
problem for the PCC draftsman is to ride two horses at the same 
time:  that is the cell is not a separate de jure legal identity but has all 
the de facto aspects of a legal identity. 

Veil of Incorporation : Piercing the Corporate Veil
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● Witness s.127YP of the Companies (Amendment No. 8) (Jersey) 

Law 2005: 

“(1) A cell of a protected cell company is not a body corporate and 
has no legal identity separate from that of its cell company.

(2) However, a cell of a protected cell company may enter into an 
agreement with its cell company or with another cell of the 
company that shall be enforceable as if each cell of the 
company were a body corporate that had a legal identity 
separate from that of its cell company.

(3) Where a protected cell company is liable for any criminal 
penalty, under this Law or otherwise, due to the fact or default of 
a cell of the company or of an officer of a cell of the company, 
the penalty –

(a) may only be met by the company from the cellular assets of the 
cell; and

(b) shall not be enforceable in any way against any other assets of 
the company, whether cellular or non-cellular.” 

Veil of Incorporation; Sham?

„A Legislation Too Far!‟
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The obviousness of a cell being a de facto Company is highlighted

further with the Jersey regime at s.127YC: 

“(1) Subject to this Article, a cell of a cell company

(a) in the case of a cell of an incorporated cell company, is a company; 
and

(b) in the case of a cell of a protected cell company, is to be treated as 
a company registered under this Law for the purpose of the 
application to it of this Law.

(2) Accordingly, save as otherwise provided by this Part, the provisions 
of this Law shall apply to a cell of a cell company as if a reference in 
this Law –

(a) to a company were a reference to the cell;

(b) to the directors of a company were a reference to the directors of 
the cell;

(c) to the memorandum or articles of a company were a reference  to 
the memorandum or articles of the cell;

Veil of Incorporation; Sham?

„A Legislation Too Far!‟
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(d) to members of a company were a reference to the members of 
the cell;

(e) to shares in a company were a references to shares in the cell;

(f) to assets and liabilities of a company were a reference to the 
assets and liabilities of the cell; and

(g) to the share capital of a company were a reference to the share 
capital of the cell.

(3) A cell of a cell company shall have the same directors, secretary 
and registered office as its cell company.

(4) Despite Article 2, a cell of a cell company is not a subsidiary or 
wholly owned subsidiary of the company.”

Veil of Incorporation; Sham?

„A Legislation Too Far!‟
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• The real question in 'lifting the corporate veil' in respect of a PCC is, 'Is the 
whole PCC construct a sham'?  The US Model Law assists here tangently 
via Section 6E – “in no event shall the establishment of one or more 
protected cells alone constitute or be deemed to be a fraudulent 
conveyance, an intent by the protected cell company to defraud creditors, 
or the carrying out of business by the……[PCC] for another fraudulent 
purpose”.  This neatly amplifies the presumed English Law position noted 
by Lord Cooke in his first Hamlyn lecture (when considering the English law 
sham doctrine): “the sham transaction is not simply the act of incorporation, 
but the legal obligations undertaken by the entity thereafter”.  

• Thus, two of the world‟s major jurisdictions (the US and the UK) would be 
unlikely to find that the mere creating of a PCC itself is a sham or a fraud.  
This however could be subject to one caveat: 'PCC conversion'.  Most PCC 
regimes allow for an existing non PCC corporation to convert. However 
usually only after permission is granted, i.e. it is rare for there to be an 
automatic right to convert.  However, if there is a risk, it is the risk that a 
non-PCC captive will convert to a PCC and place bad risks into different 
cells from good risk. The steps usually required to arrange for a PCC 
conversion, should ensure that mere conversion would not present 
difficulties per se. 

Veil of Incorporation : Shams
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• US law perhaps is of the most developed 
common law jurisdictions when it comes to 
analysing what constitutes a sham

• US law has sought to lift the corporate veil in 
sham or alter ego situations, and has looked to 
the following factors:

– 'corporate shareholders'; 

– 'closely held corporations'; 

– 'significant involuntary creditors'; and 

– 'under capitalisation'. 

Veil of Incorporation : US Shams : 

an Introduction
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• Commentators have referred to the 'totality of circumstances', 
behind these factors such as: 

– failure to observe corporate formality; 

– non payment of dividends; 

– the siphoning of funds; 

– non-functioning officers; 

– non-existence separate records; and 

– the intermingling of funds.  

• But what is an alter ego? Is it the hub for the cell or the cell‟s 
shareholders for the cell?  It is presumed that if the PCC structure 
is recognised, it can not be the hub for the cell, because they are 
the same legal person and consequently alter ego does not 
apply.  If it is the cell shareholders for the cell, then those 
involved with PCCs should avoid the 'totality of circumstances' 
noted above.

Veil of Incorporation : US Shams : 

an Introduction



131

• Corporate limited-liability is accepted worldwide, but most 

jurisdictions have some exceptions to that rule. This section will 

not look at specific statutory exceptions. It will look at the general 

factors that have influenced courts worldwide, but particularly US 

courts, in „piercing the corporate veil‟, more especially in a PCC 

context. In piercing the corporate veil, courts will have to balance 

the economic and social aspects of limited-liability, against the 

perceived injustice of limited liability abuse.

• The judiciary have tended to look to a 'totality of the 

circumstances' test. Circumstances which may give rise to 

piercing the corporate veil include, without limitation:

Veil of Incorporation : International Factors 

Influencing “Piercing the Corporate Veil”
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1. the failure to observe corporate formalities being an implicit 

recognition that the entity is not in reality separate from either 

the group or its owners, i.e. its alter ego; 

2. the degree of support offered by shareholders, which again 

points to an alter ego;

3. the non-functioning of officers which may indicate control by 

an alter ego or shadow director(s); and 

4. intermingling of monies between the corporate entity and its 

shareholders.

• All of the above present obvious difficulties for PCCs.

Veil of Incorporation : International Factors 

Influencing “Piercing the Corporate Veil”
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• There is often a reluctance of courts to adhere to the doctrine of strict 
limited-liability with groups. Thus, a group should not be perceived as 
casting away a member of the group that has become insolvent. There 
are a number of reasons why courts are not so reluctant to pierce the 
corporate veil with group companies. The most obvious is that piercing 
the corporate veil of a group companies is not a direct attack on limited-
liability. The liability is still limited, but the limit is merely that of the parent 
or of the group. The judiciary have felt able, in the past, to pierce the 
group corporate veil because managers would otherwise not be averse to 
putting their riskier adventures in one group company. This would be done 
knowing that in a worse case scenario, job security, etc, would be offered 
by the rest of the group. Consequently risk is not a fairly shared amongst 
the group. 

• In the event of a cellular insolvency, would the judiciary require the 
insured group company which was the beneficiary of the insolvent cell, to 
make good the losses? The most obvious question the judiciary must ask 
is, 'is a cell within a PCC, a group company such that I may employ any 
accepted judicial line of reasoning which allows me to pierce the corporate 
veil in groups situations'? This question is also considered elsewhere 
within this book, i.e. can and/or should a company consolidate a cell 
within its group accounts? Regardless of accounting logic, a judge will 
probably look at the practical situation and consider the following factors: 

Veil of Incorporation : Groups
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– is the cell separately capitalised with a separate shareholding; 

– what degree of control does the group exercise over the cell; and then 

– was limited liability, in this case cellular limited-liability, abused? 

• The existence of cellular limited-liability, as opposed general limited liability, 
is not likely to affect the judicial attitude of piercing the corporate veil in 'group 
situations'. However, the fact that a cellular structure is novel may mean an 
initial judicial uncertainty in exercising any powers to pierce the corporate 
veil.

• Some jurisdictions address this issue head on. For instance the Jersey 
regime (Companies (Amendment No. 8) (Jersey) Law 2005 Article 127YC(4)) 
states: “Despite Article 2,[1] a cell of a cell company is not a subsidiary or 
wholly owned subsidiary of the company.” To what extent a non-PCC 
jurisdiction confronted with a piercing of the corporate veil argument 
revolving around groups would pay heed to this statutory exposition is 
unknown.

[1] Which defines the meaning of "subsidiary" as "A body corporate is a 
subsidiary of another body corporate if the second body – (a) holds a 
majority of voting rights in the first body".

Veil of Incorporation : Groups
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If the limited-liability company merely reflects an individual (i.e. it is its alter 

ego) then the judiciary are more likely to intervene and pierce the corporate 

veil; that is if it is proven that the limited-liability has been abused. The smaller 

the number of shareholders, the more forceful the alter ego argument 

becomes. Given that control of the cell will ultimately be in the hands of the 

hub, it is submitted that an 'alter ego attack on corporate limited-liability' could 

be successful in respect of a PCC cell. In this context the cellular assets can 

be thought of as 'blind trust' assets; the hub controlling the use of the assets. 

Consequently and more especially given the novelty of the structure, and 

hence the resultant judicial uncertainty, PCCs may successfully be used as 

'asset protection trusts' ("APTs"). It is submitted that the 'alter ego argument' is 

unlikely to feature highly in any attack upon cellular limited liability. This is 

especially if the individual cell is not individually capitalised with cellular 

shareholdings.

Veil of Incorporation : Alter-ego
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Obviously the judiciary are more sympathetic to the position of an involuntary 
creditor when he complains of limited liability, than a voluntary creditor. The 
voluntary creditor must have been aware that he was contracting, or otherwise 
entering into legal relations, with a limited liability entity. The sheer novelty of a 
cell within a PCC may also influence the judiciary in offering greater sympathy 
to the involuntary creditor. Against that must be put the regular requirement of 
most PCC statutes to inform individuals that they are dealing with the cellular 
structure and that liability is limited to the cell. However, this cannot work 
ordinarily with involuntary creditors. Tax and similar authorities can be 
informed upfront: to that extent the mischief of involuntariness can be 
minimised. Whether the tax authorities will take cognisance of the cellular 
structure, particularly in a non-PCC jurisdiction however is open to doubt. The 
most obvious involuntary creditor within a PCC will be victims of tortious 
actions who can claim under an insurance policy. Given that many such 
victims are protected by statutory cut-through proceedings, it may be 
improbable that involuntary creditors will be able to mount a successful attack 
(by reason only of their involuntary status) against PCC cellular limited-liability. 

Veil of Incorporation :

Involuntary v Voluntary Creditors
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The risk/reward ratio for equity in an under-capitalised vehicle may well be 

judicially unacceptable. If the vehicle loses money then the owners lose little. 

But if the entity makes money, the owners have a proportionately larger gain. 

Most PCC jurisdictions often require a special level of authorisation to create a 

PCC (usually by way of permission from a senior government official). Further 

in the case of „captive insurance PCCs‟, certain insolvency thresholds, under-

capitalisation of itself is therefore unlikely to feature largely in any attack upon 

PCC limited liability. Unfortunately under-capitalisation is a double-edged 

sword. Many PCC regimes allow cells to be individually capitalised with 

individual cellular shareholdings. These individual cellular shareholdings are 

often intended to beef-up capital. However, whilst the shareholdings may 

beef-up capital, they also provide more of a direct link to the end beneficiary, 

the insured. Consequently they are more likely to give rise to the cell being 

classified as part of a group, or the alter ego of its shareholders.

Veil of Incorporation : Under-capitalisation
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• PCCs may give rise to one peculiar set of circumstances allowing a 
piercing of the corporate veil. Most PCC regimes allow for the conversion 
of a non-PCC company to a PCC. Such a conversion possibly could give 
rise to difficulties. If a mutual insurance captive wished to convert to a 
PCC then the mere „initial allocation of assets and liabilities to individual 
PCC cells, out of the original non-PCC company‟ is an exercise requiring 
great control. Such an element of control could well come within an alter 
ego framework. Further if the demutualisation occurred because some 
mutual members were considered more risky than others and the less 
risky members were not prepared any longer to share risk with the more 
risky members, then the court's sympathy would not be with the PCC. 

• As to conversion of an ordinary company to a PCC, additional safeguards 
can be built in, such as the Cayman Islands (Companies Law (2004 
revision)) section 234(4): ”A director who makes a declaration… [as to the 
solvency of a company wishing to convert to a PCC] without reasonable 
grounds… is guilty of an offence…".  Further, notice to existing creditors is 
often required.  For instance, the Cayman Islands section 234(1)(a)(v)
"that each creditor of the company has consented in writing to the transfer 
of assets and liabilities into the segregated portfolio”.

Veil of Incorporation : PCC Conversion
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• Minimise its dealings with a non-PCC jurisdiction. Thus all assets, 
liabilities contracts, etc, should be situated in and/or subject to the laws of 
a PCC jurisdiction, ideally a home jurisdiction of a PCC. This is a 
commonsense policy and its benefits are not limited to any piercing of the 
corporate veil danger. 

• Ensure corporate formalities adherence. Keep capitalisation, where 
possible, at the hub as opposed to the cellular level. Capitalisation at the 
cellular level may well lead to a conclusion that the cell is a subsidiary and 
more connected to the insured than is desirable.

• Utilise a PCC which has an extended audit and compliance committee's 
functions. The audit committee has a function of both controlling directors 
and liaising with the auditors. In PCCs it is often given an extended 
function of protecting cellular firewalling although this is best done via a 
compliance committee. If such an audit committee exists then insured's 
should feel a lesser desire to appoint their own “shadow directors” within 
the PCC, either at a hub of cellular level, to protect their interests. The 
appointment or control over PCC directors (control equalling “shadow 
directors”) imputes circumstances that could give rise to a valid corporate 
veil piercing.

Veil of Incorporation : the following Measures should 

be adopted by PCCs 

to minimise Corporate Veil Piercing Claims
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A bigger problem than PCC conversion could be cell 
migration.  A cell can often migrate under PCC regimes 
at any time; even after a PCC insolvency. The ability to 
control a cell in this manner by the shareholders 
certainly adds 'to the totality of circumstances'. 

An example of cell migration is found in Jersey PCC 
regime (Companies (Amendment No. 8) Jersey) Law 
2005 at section 127YI:

Veil of Incorporation : Cell Migration
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“(1) A cell of a cell company may be transferred to another cell company. 

(2) The companies shall enter into a written agreement that sets out the terms of 
the transfer (in this Article referred to as the "transfer agreement"). 

(3) A transfer of a cell is approved when the directory of each cell company who 
authorized the transfer have approved the transfer agreement and the 
agreement is approved by a special resolution of the cell company to which 
the cell is being transferred and 

(a) when the transfer agreement is authorized by a special resolution of the cell 
being transferred and sanctioned by the court as an arrangement in 
accordance with the provisions of Article 125 of the Law; 

(b) when the transfer agreement is consented to by all the members of the cell 
being transferred and all the creditors (if any) of that cell; or

(c) if the agreement of all the creditors of the cell cannot be obtained, when the 
transfer is authorized by a special resolution of the cell and sanctioned by the 
court on it being satisfied that no creditor of the cell will be materially 
prejudiced by the transfer.

Veil of Incorporation : Cell Migration
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(4) Within 21 days of a transfer agreement being approved, the cell company 
to which the cell is being transferred must deliver to the registrar in 
accordance with Article 100 a copy of the special resolution of that 
company approving the transfer agreement together with -

(a) a copy of the transfer agreement;

(b) a copy of any new articles of the e cell being transferred; and

(c) a declaration made in accordance with paragraph (5), signed by each    
director of the cell company transferring the cell who authorized the 
transfer.

(5) The declaration must state that each such director believes on reasonable 
grounds that -

(a) the cell being transferred is able to discharge its liabilities as they fall due;

(b) there are no creditors of the cell company from which the cell is being 
transferred whose interests will be unfairly prejudiced by the merger; and 

(c) the transfer agreement has been approved in accordance with this Article.

(6) If a cell company fails to deliver the documents mentioned in paragraph 
(4) within the period also mentioned in that paragraph, the company and 
every officer of it in default is guilty of an offence.

Veil of Incorporation : Cell Migration
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(7) A director who makes a declaration under paragraph (5) without having 
the grounds to do so is guilty of an offence.

(8) Article 127YB(2) shall apply in respect of the documents delivered to the 
Register in accordance with paragraph (4) as if the documents were a 
special resolution filed in accordance with Article I27YB(1).

(9) Upon delivery to the registrar of the documents referred to in paragraph 
(4), the registrar shall, if those documents comply with this Article –

(a) register the transfer of the cell and any new articles of the cell;

(b) issue to the cell a new certificate of incorporation or recognition in 
accordance with Article 127YB; and

(c) record that the cell has ceased to be a cell of the company that transferred 
the cell.

Veil of Incorporation : Cell Migration
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(10) Upon the issue of the new certificate of incorporation or recognition –

(a) the cell ceases to be a cell of the cell company that transferred it;

(b) the cell becomes a cell of the company to which it has been transferred;

(c) the articles of the cell shall be as provided for in the transfer agreement;

(d) where a cell was a cell of an incorporated cell company, all property and 
rights to which the cell was entitled immediately before the issue of the new 
certificate remain the property and rights of the cell if the transfer is to an 
incorporated cell company or, if the transfer is to a protected cell company, 
become the property and rights of that company in respect of the cell;

Veil of Incorporation : Cell Migration
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(e) ….;

(f)  …;

(g) where the cell was a cell of a protected cell company, all property and 
rights of that company in respect of the cell immediately before the  issue 
of the new certificate become the property and rights of the cell if the 
transfer is to an incorporated cell company or, if the transfer is to a 
protected cell company, the property and rights of that company in respect 
of that cell;

(h) where the cell was a cell of a protected cell company, all liabilities, 
contracts, debts and other obligations of that company in respect of the 
cell, to which the protected cell company was subject immediately before 
the issue of the new certificate, become the contracts, debts and other 
obligations of the cell if the transfer is to an incorporated cell company or, if 
the transfer is to a protected cell company, the liabilities, contracts, debts 
and other obligations of that company in respect of the cell; and 

(i) where the cell was a cell of a protected cell company, all actions and other 
legal proceedings that, immediately before the issue of the new certificate, 
were pending by or against the protected cell company in respect of the 
cell may be continued by or against the cell if the transfer is to an 
incorporated cell company or, if the transfer is to a protected cell company, 
against that company is in respect of the cell.

Veil of Incorporation : Cell Migration
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(11) The operation of paragraph (10) shall not be regarded –

(a) as a breach of contract or confidence or otherwise as a civil wrong;

(b) as a breach of any contractual provision prohibiting, restricting or regulating 
the assignment or transfer of rights or liabilities; or

(c) as giving rise to any remedy by a party to a contract or other instrument, as 
an event of default under any contract or other instrument or as causing or 
permitting the termination of any contract or other instrument, or of an 
obligation or relationship.

(12) A cell may not be transferred under this Article if the transfer would be 
inconsistent with the memorandum or articles of the cell, the cell company 
transferring the cell or the cell company to which is to be transferred.

Veil of Incorporation : Cell Migration
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(13) A company that is not a cell company and a cell company may enter into 
an agreement to provide that the company that is not a cell company shall 
became a cell of the cell company.

(14) Where paragraph (13) applies –

(a) the agreement mentioned in that paragraph shall have effect for the 
purpose of this Article as if it were a transfer agreement; and

(b) this Article shall otherwise apply in respect of the transfer as if the company 
that is not a cell company were a cell of an incorporated cell company.”

Veil of Incorporation : Cell Migration



148

• From a post-insolvency perspective, what is more problematic is the 
„forced migration‟ of a cell as in s.127YJ: 

“(1) Where a cell company with one or more cells is being wound 
up under Part 21 the company shall not be taken to have no assets 
and no liabilities while the company continues to have any such cell.

(2) Accordingly, in the course of the winding up of the company each 
cell of the company must -

(a) be transferred to another cell company; 

(b) be wound up;

(c) be continued as a body corporate or cell under the law of another 
jurisdiction;

(d) be incorporated independently of the cell company; or

(e) be merged with another company.”

• Surely a post-insolvency cell migration could fall under the 'totality of 
circumstances'. Admittedly the Jersey provision has many safeguards. 
But the safeguards tend to the protection of the cell creditor; not the 
creditors of all of the PCC.

Veil of Incorporation : Cellular Forced Migration
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• Which jurisdiction to choose?

• PCCs can now be found in; the Gulf (notably Qatar); 
many States within the US; two EU jurisdictions, Malta & 
Gibraltar; and a plethora of offshore financial centres.  
Ignoring tax and solvency issues, but concentrating on 
insolvency and corporate issues, which jurisdiction to 
choose?

Comparative Jurisdictions 



150

Some Issues

• Cellular separateness.

• Insurance limitation.

• Firewalling: crossstream, upstream & 

downstream liability: the issue of priorities. 

• Cell migration.

• PCC conversion.

• Director duties.

Comparative Jurisdictions 
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• Director duties: segregation liability.

"It shall be the duty of the directors of a… [PCC]: (a) to keep cellular assets 
separate and separately identifiable from non-cellular assets; and (b) to 
keep cellular assets attributable to each cell separately and separately 
identifiable from cellular assets attributable to other cells": Qatar Financial 
Centre Code, Article 95 (2).

• What liability follows to a director of the breach?  A fine or the actual loss?  
Again criminal standard, civil standard, reverse the burden of proof?  Who 
makes the decision or judgement as to whether there has been a breach?  
A tribunal, the other directors, etc: there is a smorgasbord of choice.

Comparative Jurisdictions: Cellular Separateness 
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• Some PCC jurisdictions limit that uses of a PCC and 

may even limit the use to insurance.  The problem often 

comes in more complicated transactions which may not 

ordinarily be described as an insurance.

Comparative Jurisdictions; Insurance Limitation 
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• Firewalling extent: upstream liability.

• Does, and do you want, the PCC regime to provide for 

upstream liability, whereby the hub is required to meet 

the deficiency of cells?  Thus can an insolvent cell call 

on the hub to meet its deficiency: and if so, if there are 

several cells that are insolvent, in what proportions (and 

by what methodology are the proportions calculated) 

does the hub meet the deficiencies, more especially if 

the cell thereby becomes insolvent through the process.

Comparative Jurisdictions; Fire Walling 
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Comparative Jurisdictions; Fire Walling 
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Upstream liability is the default position of most PCC 
regimes. Section 356.33 (1) of the Barbados Companies 
Act 1985 (as amended) states: "where any liability arises 
which is attributable to a particular cell of a… [PCC] --
(a) the cellular assets attributed to that cell shall be 
primarily used to satisfy the liability; (b) the company's 
non-cellular assets [i.e. the hub assets] shall be 
secondarily used to satisfy the liability, provided that the 
cellular assets attributable to the relevant cells have 
been exhausted".

Comparative Jurisdictions; Fire Walling 
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• Firewalling extent: downstream liability.

• The US PCC Model Code (section 6) bars upstream 
liability: "creditors with respect to a protected cell shall 
not be entitled to have recourse against the protected 
cell assets of other protected cells or the assets of the… 
[PCCs] general [ i.e. hub] account [and] protected cell 
assets shall only be available to creditors of a… [PCC, 
i.e. the hub] after all protected cell liabilities have been 
extinguished or otherwise provided for".

Comparative Jurisdictions; Fire Walling 
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Comparative Jurisdictions; Fire Walling 
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• Firewalling extent: no liability whatsoever?

• The Jersey PCC regime (Companies Amendment No 8) 

Jersey Law 2005, potentially bars any cellular claim 

against the hub.  In short, not only are the cellular assets 

firewalled from intercellular claims, but so is the hub from 

any cellular claims whatsoever.

Comparative Jurisdictions; Fire Walling 
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• Firewalling extent: crossstream liability.

• No PCC jurisdiction allows for crossstream liability whereby a cellular 
insolvency contaminates another cell.  However some jurisdictions allow 
for intercellular set-off and for a PCC to create, should it wish, 
crossstream liability.  Obviously this would only be between consenting 
cells.  Do you want the jurisdiction that so allows or not?

• As regards intercellular set-off, the Anguillan PCC Act, s 16 (5) states: 
"A… [PCC] may… exercise the same rights of set-off (if any) as between 
accounts as applied under the general law in respect of companies, 
including, on an insolvent liquidation". As regards intercellular allowance, 
section 13 of the same act provides for strict cellular priority, "Unless 
otherwise expressly agreed in writing by the affected parties".

Comparative Jurisdictions; Firewalling 
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• A PCC segregates assets and liabilities into cells ('segregated 
accounts') and hub (or core): this is the raison d‟être of a PCC. It 
can be illustrated by reference to the general rule noted in most 
PCC regimes: 'the director must allocate a liability to a particular 
cell and if they do not, then it is allocated to the hub and/or the 
director is personal liability'. 

• This is supported by director liability if a failure to segregate does 
occur. This can be illustrated by reference to: “If a segregated 
portfolio company [i.e. a PCC] is in breach … [of the duty to 
segregate] the directors shall (notwithstanding any provisions to 
the contrary in the company's articles or in any contract with such 
company or otherwise) incur personal liability.”[1]

• Further, if a creditor defeats cellular priority, action is taken 
against the creditor and this can be illustrated by reference to: “if 
any party succeeds by any means … in using any cellular assets 
attributable to any cell … to satisfy a liability not attributable to 
what cell, that party shall be liable to the company to pay a sum 
equal to the value of the benefit thereby obtained.”[2]

Comparative Jurisdictions : Comparative PCC 

Insolvency Priorities : Ancillary Matters
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• However, the above does not preclude the sharing of costs 
amongst cells and even with the hub. However in the event of an 
insolvency this may lead to contention and as illustrated by 
reference to: “There is no default … [in the duty to segregate] if 
cellular assets of non-cellular assets, or a combination of both, 
are … collectively managed.”[3]

• PCC statutes tend to follow similar wordings and concepts. The 
above quotes could have been taken from a number of 
jurisdictions. They present a simple template for any IP to follow 
in any insolvency.  However it is in practice, rather than in theory 
that the difficulties are likely to occur. These difficulties were 
tangentially only addressed in the Messenger Insolvency.  

[1] The Cayman Islands Companies Law (2004 Revision) s.238(2)

[2] Gibraltar Protected Cell Companies Act 2001 s.6(3)(b)

[3] Manx Protected Cell Companies  Act s.7(3)

Comparative Jurisdictions : Comparative PCC 

Insolvency Priorities : Ancillary Matters
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PCC statutes diverge in their treatment of inter-cellular priority and 

various paths are discernible; all revolving around priorities 

concerning the hub. Usually, but not always, hub capital is available 

to meet cell deficiencies. So, in the event of a cell insolvency, the cell 

can lay claim to the hub capital.  Consequently in any PCC 

insolvency, there will usually be two debtors; the cell and to the extent 

of the cell deficiency making the hub insolvent, the hub. The various 

paths diverge as to the priority of the cell deficiency in the hub 

insolvency. These divergences can be shown by asking questions:

Comparative Jurisdictions : Different Priorities

Cross-Stream : Set-Off
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(A) Does the PCC regime provide for 'cross-stream accounting liability', whereby 
individual cells are liable upon the insolvency of other cells? Usually specifically as 
regards an individual PCC, „has there been an agreed intercellular assumption of 
liability‟? Thus, for example, did cells X and Y, agree to meet the deficiency of cell Z, 
in the event of the insolvency of cell Z?  Given that the raison d'être of a PCC is 
intercellular firewalling, such an intercellular liability assumption would be unusual. 
Thus this cross-stream accounting liability usually arises from agreement. Many 
PCC regimes specifically allow for an agreed (and in the case of insolvency only 
perhaps, a non-agreed) cross-stream accounting liability. This cross-stream 
accounting liability comes in many guises: (a) including, but not limited to IP fees, a 
matter discussed elsewhere; (b) intercellular set off; and (c) a statutory allowance, if 
it is indeed needed, for stakeholders to agree amongst themselves for cross-stream 
accounting liability. Virtually all PCC regimes allow for (b) and (c). As such cross-
stream accounting liability will not be considered as an exception and analysed as 
such. Suffice it to say that the Anguillan PCC regime is an example. As regards 
intercellular set off the Anguillan PCC section 16(5) states: “A… [PCC] may… (c) 
exercise the same rights of set off (if any) as between accounts as apply under the 
general law in respect of companies, including, on an insolvent liquidation”. Section 
13 of the Anguillan PCC Act describes the Anguillan PCC priority rules.  As regards 
an intercellular allowance to cross-stream accounting liability the Anguillan PCC 
section 13(5) states the permissive: “Unless otherwise expressly agreed in writing 
by the affected parties”.

Comparative Jurisdictions : Different Priorities

Cross-Stream : Set-Off : Details?
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(B) Does the PCC regime provide for 'down-stream accounting liability', whereby cells 
are required to meet any deficiency of the hub?  Thus if the hub is insolvent, can the 
hub call on cells of the hub to meet its deficiency: and if so in what proportions (and 
by what methodology are the proportions calculated) are the cells liable?  For 
instance, are all cells called to account equally for the deficiency, regardless of their 
own position? Alternatively are the cells called to account ratably, depending upon 
their size; and if so, how is the size established? Or again alternatively, are just cell 
surpluses available to meet any hub deficiency; and if so, how are the surpluses 
calculated? An example of such a regime, discussed below, is the US Model Law 
PCC Act.

(C) Does the PCC regime provide for „up-stream accounting liability‟, whereby the hub is 
required to meet the deficiency of cells? Thus if a cell is insolvent, can the cell call on 
the hub to meet the deficiency: and if so, if there are several cells insolvent, in what 
proportions (and by what methodology are the proportions calculated) does the hub 
meet the deficiencies, more especially if it itself thereby becomes insolvent through 
this process? Up-stream accounting liability is perhaps the default position of most 
PCC regimes. As such up-stream accounting liability will not be considered as an 
exception and analysed as such. Suffice it to say that the Barbadian PCC regime, 
using is an example.  Section 356.33(1) of the Barbados Companies Act 1985 (as 
amended) states: “where any liability arises which is attributable to a particular cell of 
a … [PCC]- (a) the cellular assets attributable to that cell shall be primarily used to 
satisfy the liability; (b) the company's non-cellular assets [i.e. the hub assets] shall be 
secondarily used to satisfy the liability, provided that the cellular assets attributable to 
the relevant cell have been exhausted”.

Comparative Jurisdictions : Different Priorities
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Details?
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(D) Does the PCC regime provide for no cross-stream, down-stream, or indeed up-
stream accounting liability? Thus, at all times, hub and cellular firewalling remains 
integral. An example of such a regime, discussed below, is that of the Jersey PCC 
Act.

(E) Does the PCC regime make provision for who owns any surpluses arising in either 
the hub or any other cells? Or put another way, who owns the surpluses? An 
example of a PCC regime which addresses this question is the Anguillan PCC Act 
2004, section 15(9): “An account owner … interest in a… cell… is personal property”.  

(F) What provisions of the PCC regime make for priority within the cell in the event of 
insolvency? This is not a question of cross-stream, down-stream, or indeed up-
stream accounting liability. Rather a question of what priority rules apply within the 
cell. For instance, does the PCC regime provide for preferential or priority creditors of 
the cell to be paid in priority to ordinary creditors; and if so, how does the PCC 
regime define preferential or priority creditors? Alternatively, does the PCC regime 
provide for what may be called, „deferred creditors‟? Such deferred creditors are 
usually connected party creditors. If any provision is made for such creditors, it is 
usual that they are deferred to ordinary non-connected creditors. Further, how does 
the PCC regime define a creditor? This is an important question for PCCs as the 
division between what is an investor and what is a creditor can become blurred. 
Finally, what specific provisions, if any, are made for the registration of in rem 
creditors as against a specific cell? These various, but connected issues are 
discussed throughout this book.

Comparative Jurisdictions : Different Priorities

Down-Stream; Up-Stream; Cross-Stream;

„Who Owns the Surplus :  Priorities
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The above questions pose many sub-questions. PCC regime priority variants should 
be viewed as spectrum. It would be impossible to consider all of the posed sub-
questions, without inviting further sub-questions. The current purpose is merely an 
overview: to look at, as it were, the primary colours in the spectrum. Also it should be 
remembered that it is possible to superimpose a contractual PCC on to a statutory 
PCC framework. Further it should also be remembered that virtually all PCC regimes 
allow stakeholders to depart, at least in part and always provided it is consensual, 
from the statutory PCC priority rules. In short, statutory regimes virtually always allow 
for contractual regimes. Even the Jersey PCC Act, which is described in detail below 
as rigid and an exception, allows for some consensual deviation. Finally, a note of 
caution: the evolution of the PCC is still in its infancy. Many of the sub-questions 
posed cannot be answered with certainty. This is especially the case for such 
concerns as any methods of calculation of liability for any deficiency. The answers do 
not yet exist in many evolving PCC regimes. The PCC statutes have often failed to 
address these issues. Given the paucity of PCC insolvency case law, there is little 
judicial guidance either. The answers are often found within the articles and 
memorandum of association of the PCC. It is these internal constitutions of PCCs 
that provide the methods of calculation: often simply by way of directorial attribution. 
To what extent such directorial attribution based upon the internal constitution of a 
PCC, would be recognized internationally, is a moot issue.

Comparative Jurisdictions : Different Priorities

Cellular Sharing
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Comparative Jurisdictions : Different Priorities

Cellular Sharing

• Some courts in non-PCC jurisdictions may be sympathetic (when enforcing 

cellular priority in a non-PCC jurisdiction) to the hub creditors enjoying hub 

priority. This is because involuntary creditors will almost always be hub 

creditors. As involuntary creditors, the directors cannot easily allocate them 

a cell and hence by default they default to the hub.  Not all PCC statutes 

state this obvious consequence. The Manx PCC Act 2004, s.17(7) does: 

"Any liability not attributable to a particular cell of a PCC will be the liability 

solely of the company's non-cellular assets".  Stating the obvious has clarity 

for the directors and offers some comfort.  Alternatively, the voluntary 

creditors ('who knew what they were doing anyhow') get (or may get) 'two 

bites of the cherry'; that is if accorded equal hub ranking following the 

cellular deficiency:

• In the cellular insolvency to the exclusion of others in that they enjoy cellular 

priority.  

• Rateably, in the hub to the extent of the cellular deficiency with other hub 

creditors. 
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• This will be perceived as all the worse if the local non-PCC jurisdiction 
accords (as is often the case) preferential treatment to government debts 
(i.e. taxes, social security, etc.) which are likely to be the most common 
form of involuntary creditor.

• In some jurisdictions a form of 'equitable subordination' occurs whereby 
those associated with the cell have their claims demoted to third party 
creditors.  Section 31(1) of the Bahamas Segregated Accounts 
Companies Act 2004 states: “In the event that a segregated account [i.e. 
a cell] has insufficient assets … the priority … shall be… by terms of the 
governing instrument [i.e. the articles] and any contracts … and any 
ambiguity … shall be resolved as follows: (a) the claims of the creditors 
shall rank ahead of the claims of account owners; (b) the claims of the 
creditors amongst themselves … equally; and (c) the claims of the 
account owners amongst themselves … equally”. In countries which have 
'equitable subordination' (i.e. Germany) in their general insolvency law 
then such a ranking may be greeted favourably.

Comparative Jurisdictions : Different Priorities

Subordination or Super Priority
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• Many jurisdictions have a broad „super prioritisation‟. An example 

being the Manx PCC regime section 4 – “in the case of loss or 

damage which is attributable to a particular cell of a PCC and 

which is caused by fraud, the loss or damage shall be the liability 

solely of the company's non-cellular [i.e. hub or core] asset”. Such 

a provision is highly commendable if the hub acts as a quasi-

agent of the cell.

Comparative Jurisdictions : Different Priorities

Subordination or Super Priority
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Preferential Liabilities and PCCs

Some non-EU jurisdictions have followed one of the two EU methods 

of non pari passu priority for insurance PCCs, i.e. the same 

methodology as the EU, save for the additional cellular priority. They 

even allow for preferential creditors. Such creditors are often 

involuntary. But even some go further and remove preferential 

creditors that are connected and thus possibly not voluntary. A 

notable example is the St. Kitts Captive Insurance Companies Act 

2006, which allows for PCCs. Section 22(3)(d) states that "Officers 

and directors shall not be entitled to,,, this [employee priority]". 

Comparative Jurisdictions : Preferential 

Liabilities and PCCs
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• "A beneficial owner‟s beneficial interest in a segregated account 
is personal property, notwithstanding the nature of the property of 
the segregated account" – section 18(11) Segregated Accounts 
Companies Act 2000 of Bermuda. 

• In this case "beneficial owner" means any person who is –
"identified in or by reference to a governing instrument as having 
a legal or beneficial interest in a segregated account (b) the 
registered holder of any security linked to a segregated account; 
or (c) designated as having a beneficial interest in a segregated 

account in the records of a segregated accounts company."

Comparative Jurisdictions :

Shareholders Rights & Shareholder Liabilities
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• Very few PCC regimes address the limited liability of „cell owners‟  
Given that they are not trading companies, this is perhaps 
appropriate.  Nevertheless one of the few categorical statements 
is the Bermudan Segregated Accounts Companies Act 2000, 
which states: ”Except to the extent otherwise provided in the 
governing instrument, the beneficial owners are entitled to the 
same limitation of personal liability as is enjoyed by members of 
companies limited [by shares]”. It is possible to create an 
unlimited PCC, but with many of the attributes of a limited 
company. Some jurisdictions have sought to shift the burden of 
risk onto the cellular shareholders. The Mauritius PCC Act s.18 
states: "where the liabilities of the company exceed the assets of 
the company, the [relevant authorities] may require the company 
to furnish such guarantees…to the shareholders of each of the 
cells". According to Article 31 of the Companies (Amendment No. 
8) (Jersey) Law 2005 a PCC may be an unlimited company. 
However, given the Jersey PCC regime allows for a bar on 
upstream accounting liability there can be no chance of the hub 
being called on to meet a cellular deficiency. Thus it is difficult 
(but not impossible) for hub to become insolvent. Given this 
absence of risk, the presence of an unlimited PCC may be 
considered of merit.

Comparative Jurisdictions :

Shareholders Rights & Shareholder Liabilities
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How much control to you want over „your cell‟?  Do you 

want to separate directors for your cell?  Do you want 

separate shareholding from your cell?  To what extent 

will this added separateness cause problems?  With 

separate directors and cells, have PCCs gone too far?  

Is this really a sham company and if so will it be 

recognized internationally?

Comparative Jurisdictions; Cellular Corporateness
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• Cell migration.

• How much control do you want over your cell?  For 

instance how easy is it for the cell to migrate from one 

PCC host to another and even to migrate internationally?

Comparative Jurisdictions; “Cellular Corporateness”
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PCC Conversion.

• Does the jurisdiction allow a non-PCC company to 

convert to a PCC company?

• And if so what provisions are there to protect all parties?

Comparative Jurisdictions; 

PCC Conversion



179

Comparative Jurisdictions : Cayman Islands (Company‟s Law 

(2004 revision)) section 234 ;

Conversions of Existing Companies

“234. (1) Where an …[Cayman] company has been registered prior to … 
[being a PCC] the company shall-

(a) file … a declaration … by two directors setting out … 

(i) …the assets and liabilities …; 

(ii) … any transaction or event which, …, would have caused material 
changes to the assets and liabilities …; 

(iii) that the segregated portfolio company [ie PCC] intends to operate, 
and the assets and liabilities which the company proposes to 
transfer to each of those segregated portfolios; 

(iv) that, on registration as a …[PCC], the company and each 
segregated portfolio will be solvent; 
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Comparative Jurisdictions : Cayman Islands (Company‟s Law 

(2004 revision)) section 234 ;

Conversions of Existing Companies

(v) that each creditor of the company has consented in writing to the 
transfer of assets and liabilities into segregated portfolios or 
alternatively that adequate notice has been given … to all creditors 
of the company and that ninety-five percent by value of the creditors 
have consented to that transfer of assets and liabilities into 
segregated portfolios; 

(b) pass a special resolution authorising the transfer of assets and 
liabilities into segregated portfolios ...; and 

(c) where the company is licensed …, obtain the written consent …

(3) … 

(4) A director who makes a declaration … without reasonable grounds 
or who knowingly makes a false declaration is guilty of an offence 
and liable on summary conviction to a fine of five thousand dollars or 
to imprisonment for one year.”
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Director Duties

• What Director duties exist within the jurisdiction and what 

are the sanctions?  

• Is it too risky being a director of your PCC?

Comparative Jurisdictions; Directors
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• Do you want to make the director liable?  

• PCC directors face three unique duties: (a) notification 

liability; (b) segregation liability; & (c) non-recognition 

liability.

Comparative Jurisdictions; Directors
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• Director duties: notification liability.

“ A… [PCC] shall: (a) inform any person with whom it conducts business 
transactions that it is a… [PCC]; and (b) for the purposes of such business 
transactions identify, or specify the cell in respect of which the person is 
transacting, unless such business transaction is not a transaction in respect 
of a particular cell of a.. [PCC]": section 13 Belize PCC Act. 

• Some jurisdictions don't require limb (b).  Others differ as to objective or 
subjective test: „did the creditor actually know and understand‟?  Some 
jurisdictions impose a fine, whereas others personal liability.  Some 
jurisdictions require criminal level of proof, other civil, others reverse the 
burden.  Some specify how the notification liability should be met, others 
don't.  You take your choice!  It is a bazaar of options.  Add to this froth the 
potential of corporate directorships, or not?

Comparative Jurisdictions; Directors 
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Antecedent Transactions and Detrimental Acts 
• As noted elsewhere antecedent transactions (in the Insolvency Act 1986, “adjustment of 

prior transactions” or, in the Model Law and the EU Regulation, “detrimental acts”) are 
transactions occurring in the run-up to formal insolvency; but which, more importantly, 
may disturb the normal pari passu principle by assisting a third party over the general 
body of creditors. Such provisions exist throughout the world. For the purposes of this 
book we will concentrate on the English provisions, namely section 239 Preferences 
(i.e. ”where the company…gives a preference to any person“) and section 238 
Transactions and Undervalue (“i.e. where the company has entered into a transaction 
with any person at an undervalue“). The importance of the English provisions stems 
from Part V of the Insolvency Act 1986. Further such provisions are replicated 
throughout most insolvency regimes, especially regimes based upon English law. Part 
V, section 221(1) notes that the English antecedent legislation applies to unregistered 
company insolvencies.  

• The mere operation of a PCC and its segregation do not automatically create 
antecedent transactions “as to a transaction at an undervalue”; that is unless they also 
create a preference. However, “a preference” does appear to be formed by the very act 
of segregation.  It is well established that directors must segregate assets and liabilities 
under all PCC Acts under pain of either a fine or personal liability, or indeed both.  And it 
naturally follows that a preference, therefore, could occur as some creditors will benefit 
by being “posted” (or in the language of many, PCC Acts), “attributed” to the more 
solvent of cells within the PCC.  However, it is a defence to an attack of preference, for 
the director to say: 'I had to segregate under the local PCC laws, despite the fact that 
consequently a creditor seemed to be preferred'. Similar defences exist worldwide in the 
form of section 239(5) of the Insolvency Act which states: "The court shall not make an 
order… in respect of a preference… unless the company… was influenced… by a 
desire [to prefer]".  

Comparative Jurisdictions; Detrimental Acts
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Antecedent Transactions and Detrimental Acts 

• The preference was usually made by a desire on the behalf of the directors not to incur 
sanction; rather than by way of a desire genuinely to prefer one creditor over another.  
This logic goes well beyond Part V (which we have noted may have limited impact in a 
post the EU Regulation and Model Law) given that the three transactional regimes[1] all 
specifically refer to antecedent transactions. For instance: Article 4(2)(m) of the EU 
Regulation states, "The law of the state of the opening of proceedings shall determine… 
in particular…. the rules relating to the voidness, voidability or unenforceability of legal 
acts detrimental to all the creditors”. This Article is far reaching for, as the Virgos-Schmit 
Report notes; "This paragraph is to be taken in conjunction with Article 13….. In the 
case of secondary proceedings the local rules on invalidation of a detrimental act shall 
be applicable only insofar as damage has been caused to the debtors estate which are 
in this State (e.g. to the estate of the secondary proceedings.”

• Further, Article 9 of the EU Insurance Insolvency Directive states: ”The decision to open 
up proceedings with regard to an insurance undertaking, the winding-up proceedings 
and their effects shall be governed by the laws, regulations and administrative 
provisions applicable in its home member state…. The law of the home member state 
shall determine in particular… (l)The rules relating to the voidness, voidability or 
enforceability of legal acts detrimental to all creditors.”

• Article 23(2) “Actions to avoid acts detrimental to creditors” – of the Model Law is clear:-

”When the foreign proceeding is a foreign non-main proceeding[2] the court must be 
satisfied that the action relates to assets that, under the law of the state, should be 
administered in the foreign main proceedings

[1] EU Regulation, EU Insurance Insolvency Regulation and Model Law.

[2] i.e. we assume the COMI is the home PCC incorporation jurisdiction
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Creation of Cell Migration

• As noted elsewhere, the Model Law does not have the mandatory effect of the EU 
regimes. The UK judiciary, therefore, still has the scope to apply UK insolvency 
proceedings, more especially antecedent transaction law, but it is contended that 
this scope is limited. It is open for the foreign representative to contend that the 
home antecedent transaction legislation would apply. This would obviously mean 
that, merely because of the PCC, there would be no antecedent transaction, i.e. 
the mere establishment of the PCC does not give rise to a (say) fraudulent 
conveyance.

• Some PCC states attempt to minimise the threat of “detrimental acts” litigation 
against directors by specific statutory statements.  We have seen that the US PCC 
Model Law states that the mere creation of a PCC is not a “fraudulent 
conveyance”. Whilst the US protects at inception, Jersey protects at the close, for 
cell migration “shall not be regarded as of itself a civil wrong”.

• In conclusion, the risk to directors of antecedent transaction regulation purely from 
acting in accordance with the home PCC legislation is severally limited. 
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• PCC directors can manage the danger of an inter-cellular “antecedent 
transaction” or “detrimental act”, whilst still hopefully segregating, cell 
assets collectively. Nevertheless, extreme care must be used at all times 
by directors in exercising their segregation duties.  Some PCC regimes 
have actually spelt-out in statute the possibility of an inter-cellular 
“antecedent transaction” or “detrimental act”.  An example is s.14 of the 
Anguillan Protected Cell Companies Act 2004: 

Internal transactions

14. (1) Notwithstanding any enactment or rule of law to the 
contrary –

(a) a protected cell company acting in respect of the general 
account may enter into transaction with the company 
acting in respect of one or more protected cell accounts; 
and

(b) a protected cell company acting in respect of a protected 
cell account may enter into transactions with the company 
acting in respect of one or more other protected cell 
accounts.
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14. (2) For the avoidance of doubt –

(a) a transaction referred to in subsection (1);

Shall have effect or otherwise (as the case may be) as the 
transaction would have done under the general law if the 
transaction had been entered into between the company 
and a third party, and without restricting the generality of 
the foregoing –

(c) such a transaction shall be void, voidable, illegal or 
reversible at the instance of any creditor of the company in 
respect of the relevant protected cell account or at the 
instance of the company itself in respect of the relevant 
protected cell account or at the instance of any other 
person if the transaction would have been void, voidable, 
illegal, or reversible (as the case may be) by such person 
under any rule of law which would have applied to the 
transaction if the transaction had been entered into 
between the company and a third party in the same 
circumstances; 
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(d) an account owner, counterparty, or receiver of 

any given protected cell account shall have 

standing to pursue, on behalf of the relevant 

protected cell account, any rights of action 

(including recourse to arbitration under 

subsection (4)) available to… the protected cell 

account pursuant to this section.

Indeed some regimes go further such as the Manx section 124(4): “All 

sums recovered by a PCC as a result of a trust [created through the 

unauthorised seizure or attachment] will be credited against any 

concurrent liability”.

Comparative Jurisdictions; Inter-Cell 
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● Given that these dangers are ever present, the PCC creator director

should ensure excellent D&O cover. Further he should create strong audit 

and compliance committees. Finally, as ever, he should keep the actions 

of the PCC as far as possible within the home jurisdiction.
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The PCC as an Asset Protection Trust (APT) and “Antecedent

Transactions” Generally: The Non-Traditional Uses of PCCs

• The APT has been vigorously marketed over the years. Essentially it is a 
device whereby an individual (that is the 'settler' and it may not be a natural 
person) places assets into a trust. This is so that should a calamity occur to 
the beneficiary, the beneficiary may still enjoy the trust assets. The calamity 
is often expected to be some insolvency event. APTs have been used by 
HNWIs entering into marriage with low net value individuals and it is felt (as 
is often the case) that a 'prenuptial agreement' lacks validity. The process 
can also obviously be used post-marriage when it looks a 'little rocky'. 
Practitioners in high litigation areas (the anecdotal Californian obstetrician) 
who face the continued threat of predatory litigation and the consequent 
ever present threat of bankruptcy, also avail themselves of APTs.

• The problem with a trust as an anti-bankruptcy device is the Statutes of 
Elizabeth, from which the majority of Common Law jurisdictions derive their 
antecedent transaction legislation. In this context an antecedent transaction 
is a transaction occurring before formal insolvency, which is reversible after 
insolvency, i.e. usually a gift by the now bankrupt entity (whether a natural 
person or a corporation) within a prescribed period before the bankruptcy. 
APT jurisdictions have tended to reduce this prescribed period.

Comparative Jurisdictions; Detrimental Acts



191

The PCC as an Asset Protection Trust (APT) and “Antecedent

Transactions” Generally: The Non-Traditional Uses of PCCs

• A full list of APT regimes is listed within Asset Protection Trusts[1]. By reducing the 
prescribed pre-insolvency periods and other hindrances caused by the Statutes of 
Elizabeth (as substantially very much amended over the centuries) the APT jurisdiction 
claims that the potentially bankrupt settler is safe to enjoy his APT asset post-insolvency. 
However, this is untrue if, as is most often the case, the APT assets are still located within 
the bankrupt's home jurisdiction. The bankruptcy court usually simply ignores the trust and 
orders that the assets be part of the debtor's estate. This is always assuming that the local 
court is made aware of the assets. There are further problems with APTs. First, many 
jurisdictions have tax laws for trusts, especially offshore trusts and consequently the 
settlement itself may give rise to financially detrimental consequences.  Second, the 
settler has transferred his property to a third party, in a far away jurisdiction over which, 
despite recent innovations like a 'trust deed protector' he has little or no control. To 
overcome these problems, practitioners have offered more innovative corporate 
structures, notably the Nevisian Custodial Company, in which shareholdings can be 
arbitrarily changed by the custodian director or automatically lost and reassigned upon 
individual shareholder bankruptcy. The novelty of a Nevisian Custodial Company augured 
badly for their widespread acceptance. Further, the obvious flaw is that the automatic 
reassignment on bankruptcy would mean that under most Statutes of Elizabeth-based 
prescribed time limits, the reassignment would be an antecedent transaction, did not help 
i.e. the automatic reassignment but would be within the prescribed pre-bankruptcy period. 
Having noted these criticisms such a transfer may work. The question is: Could a PCC be 
used to create a similar structure? According to Chapter 1 s.29 and s.127 YA3 of the 
Companies (Amendment No. 8) (Jersey) Law 2005 it can: “A cell company may provide 
…. [by] special resolution … that a cell it creates shall be wound up and dissolved upon –
(a) the bankruptcy … of any cellular member of the cell.”  

[1] by Grundy, Briggs and Field, published by Key Haven Publications Plc
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• Thus the first stage of the process appears to be provided for in 
statute. There would appear to be nothing stopping a resolution 
onto the second stage, i.e. automatic assignment.

• Estate planners are now considering PCCs as an APT device, 
because a PCC appears to create a de facto APT without the 
APTs problems. First, PCCs do not purport to create a trust of 
the cells. Indeed, some jurisdictions go further and statutorily 
state, “and the … [PCC] may not be, or may not hold itself out to 
be, a trustee with respect to those protected cell assets of that 
protected cell account [South Carolina Protected Cell Companies 
Code of Law section 38-10-30, 'Establishment of protected 
cells'].” It should be emphasised that South Carolina limits its 
PCCs to insurance and thus, its PCC codes cannot be used as 
an attempt to be a quasi-APT.

• PCCs have been sold as an anti-bankruptcy device (both 
personal and corporate). To quote an unnamed OFC 
practitioner: “It is the structure of the entity itself. Think of a 
house with a locked front door and rooms inside, each with their 
own key. PCCs have, in concert with other entities, been used to 
construct what has been a wall against creditors and prying 
eyes. Whilst these claims can only be tested by time, the novel 
use of a PCC for privacy is an interesting approach and a 
valuable piece of intellectual property. ”

Comparative Jurisdictions; Detrimental Acts
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• What is the relationship between the hub and the cell, and can it 

defeat bankruptcy, i.e. can the cellular structure become an 

alternative to the APT structure noted above?  In order to answer 

this question we need to consider other questions, for instance, 

'is the relationship between the cell and the hub that of agent and 

principal', and if so, 'can that relationship act as an APT'?  It 

seems improbable that an agent principal relationship exists, 

given that the cells do not have a separate legal identity from the 

hub. The agent principal relationship requires two parties. Most 

PCC statutes are at pain to point out that the PCC is a single 

legal entity. For instance the Isle of Man Protected Cell 

Companies Act 2004 section 2 states: 

“Fundamental nature of a… [PCC] – section 2(1) A [PCC]… is a 

single legal person (2) The creation by a PCC of a cell does not 

create, in respect of that cell, a legal person separate from the 

company.”
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• Even if an agency principal arrangement exists, that, of itself, would not 
defeat the claims of the bankrupt's estate.  Is the cell hub arrangement 
that of a secured creditor, i.e. the stakeholder in the cell, having a prior 
right to the assets enjoys an in rem relationship?  The in rem relationship 
is by way of the PCC setting aside some of its funds (more especially the 
funds and assets contained within the cell) for the benefit of the particular 
creditor or, more especially, cell stakeholder.  This is a possible 
description of the relationship. However it does not preclude the formation 
of specific in rem rights over and above the cell stakeholder viz that 
particular cell.  

• The unnamed OFC commentator is correct; a PCC of itself is unlikely to 
be an alternative to an APT. It could be an alternative in combination with 
other structures. Most PCC legislation allows for this. For the Isle of Man 
explicitly states: “section  6(1) [Protected Cells Companies Act 2004]: A 
PCC may create one or more cells for the purpose of segregating and 
protecting cellular assets … [but] sub-section 1 does not prevent the 
directors arranging the cellular assets and non-cellular assets to be held –
(a) by or through a trustee, custodian or nominee.”
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• If one regards an APT as an abuse, then the best defence to the 
abuses of a PCC is the fact that most PCC jurisdictions heavily 
regulate the incorporation of PCCs. For instance, the Mauritius 
PCC Regs. 2005 Schedule (section 4): the “Permissible activities 
by PCCs” are: 
– the ubiquitous “Insurance business”; 

– specialised “Collective investment schemes” and “close-ended funds”, 
which may be too unwieldy for APT purposes; 

– “collective investment schemes” and “close-ended funds”, likewise 
may be too unwieldy for APT purposes; 

– “Structured finance business”, being “principally for the purpose of 
issuing bonds”, again possibly too unwieldy for APT purposes; and 

– “Asset holding”, and here is the rub, for the purposes of “holding and 
managing assets (or portfolios of assets) in different cells for such 
class of beneficial investments as may be defined by the … [Mauritius 
Commission].”

• Section 15 – “to the extent that, at law or in equity, a segregated 
accounts company or manager has duties (including fiduciary 
duties) and liabilities related to a segregated account or to a 
beneficial owner….” 
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• PCC jurisdictions have tended not to address this issue in statute and 
appear to have made two assumptions. The first assumption is that the IP 
will allocate his fees and disbursements fairly regardless of statutory 
prescription. Such an allocation could be by way of a time cost basis per 
estate, i.e. each cell and/or hub with disbursements pro-rated accordingly, 
either as to time cost or value. The assumption of allocating fairly stems 
from a mutatis mutandis basis taking, by way of analogy, a group 
insolvency. The second assumption is that there would be heavy court 
involvement with fees and expenses.  

• The Messenger Insolvency

• Both of these assumptions were tested in one of the few reported cases 
worldwide in which a PCC insolvency was addressed, the Messenger 
Insolvency Litigation. It is therefore appropriate to reproduce a relevant 
quote:

"It was ordered that … the remuneration of the Administrators and the 
expenses properly incurred by them shall be payable from the assets of 
the Applicant as follows and in the following shares or proportions:-
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(i) The Administrators‟ remuneration and legal or other proper 
expenses and disbursements relating to the [X] litigation… 
[pertaining to cell 123]… including the costs of further 
investigation of the financial position on the Cell… [123] 
contracts of reinsurance… shall be funded wholly from the 
assets of cell … [123].

(ii) The Administrators‟ remuneration and legal and other 
proper expenses and disbursements relating to the [Y] 
arbitration… [pertaining to cell 456]… including the cost of 
further investigation of the financial position on the Cell… 
[456] contracts of reinsurance with [Y]… shall be funded 
wholly from the assets of … [cell 456].

(iii) The Administrators' remuneration and legal and other 
proper expenses and disbursements relating to the claim 
commenced by … [z] in the Royal Court of Guernsey shall 
be funded wholly from the assets of … [cell 456].
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(iv) On an interim basis only, and subject to any adjustment, if necessary, at a 
final determination of the Administration Order or final ascertainment by the 
Court or Administrators of the liabilities attributable to each and any of the 
cells, and with such order deemed to be in compliance with the … 
Ordinance, with such compliance to be confirmed upon final determination 
of the Administration Order, the Administrators' remuneration and legal and 
other proper expenses and disbursements attributable to … [cell 789] shall 
be funded (to the extent that the assets of … [cell 7889] are insufficient) 
wholly from the assets of … [cell 456].

(v) On an interim basis only, and subject to any adjustment, if necessary, at a 
final determination of the Administration Order or final ascertainment by the 
Court or Administrators of the liabilities attributable to each and any of the 
cells, and  … with such order deemed to be in compliance with the … 
Ordinance, with such compliance to be  confirmed upon final determination 
of the Administration Order, the Administrators' remuneration and legal and 
other proper expenses and disbursements attributable to the Core, or not 
specifically attributable to individual cells, shall be funded by the Core, and 
then re-charged by the Core as general costs of the Administration to … 
[cell 456] and … [x] 50% to each.

(4) All alleged security and proprietary claims over the assets of the Core or of 
any Cell of the Applicant… and any expenses properly incurred by them in 
the conduct of the Administration… [But] For the avoidance of doubt nothing 
in this Order shall otherwise affect the relative priorities of any liabilities of 
the Applicant [i.e. Messenger, the PCC itself] or its Cells.  [Paragraphs 3 
and 4 of the Messenger Guernsey litigation]".
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• It should be noted that in the Messenger case: ”The Administrators… 
emphasised that the Applicant [i.e. Messenger, the PCC itself] had no 
substantial non-cellular assets [paragraph 23 of the Messenger insolvency 
litigation].” 

• Thus, the problem faced by the Administrators was: ”The Applicant and all 
Respondents (save for … [„AA‟]… were of the view that if the 
Administration Order was to continue and the Court was to permit 
creditors to advance their claims then the Administrators should be 
sufficiently funded both to investigate the claims… and to take appropriate 
steps for the time being to preserve the Applicant‟s position in the face of 
various claims.” 

• As mentioned, the Messenger Insolvency involved fraud, which 
complicated the issue, but the question remains: 'How do PCC Regimes 
address IP costs'?  Unfortunately, PCC codes tend to avoid this issue and 
do not detail an answer. Like Guernsey, most jurisdictions leave it to the 
Court. The Court may well feel on sure ground with such an 
interventionalist approach to fees because the establishment of a PCC 
often requires special regulatory approval: "A…[PCC] cannot be 
incorporated except under the authority and in accordance with … written 
consent [paragraph 9 of the Messenger Guernsey litigation]". A PCC IP 
appointment also requires consent and "Notice of an application to the 
Court for an administration order in respect of a … [PCC] must be served 
on [the authorities] [paragraph 9 of the Guernsey Messenger Insolvency 
Litigation]").  

Comparative Jurisdictions : How do PCC Regimes 
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Court Involvement

• However, leaving matters to the court also induces uncertainty. There appears to be 
no good reason why the situation cannot be clarified by the introduction of a 
provision similar to the UK Insolvency Rules 1986 and thereby introduce an 
expenses priority regime. The UK Insolvency Rules even provide for a priority regime 
amongst competing expenses.  However, such a regime would only solve some of 
the problems. What happens if some cells, or indeed the hub (as in the Messenger 
Insolvency) have no assets, either no assets per se, or no free or recoverable 
assets, and the creditors (or at least all save for one) are not so amenable to the 
Administrators?  The Guernsey courts solve the problem by: "On an interim basis 
only, and subject to any adjustment, if necessary, at the final determination…". Thus 
they allowed for the potentially dipping in from one cell to fund another.  This may be 
justifiable if allegations of fraud are involved (especially intercellular fraud), but 
difficult otherwise to justify. A PCC‟s raison d‟être is cellular integrity and cellular 
integrity should even extend to IPs. 

Proprietary claims versus IP fees

• As has been emphasised, the Messenger Insolvency involved fraud and the 
assertion of a 'proprietary claim'. It seems implicit from the Messenger Insolvency 
Litigation report that a distinction was drawn between a 'proprietary' claim stemming 
from (for instance) fraud and the 'normal' claim of a cell creditor to the assets of a 
cell. 
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• A distinction in PCC regimes is often drawn between receivers or 
liquidators (IPs appointed over cellular insolvencies usually) and 
administrators (IPs appointed over the PCC itself usually). Treatment of 
receivers remuneration and expenses were they have been appointed 
only over the cell varies between PCC regimes. The Vanuatu Protected 
Cell Companies Act 2005 section 24 (“Remuneration of receiver”) states: 
”The remuneration of a receiver and any expenses he or she properly 
incurs are payable, in priority to all claims, from: (a) the cellular assets 
attributable to the cell for which the receiver was appointed; and (b) if 
these are insufficient, the non-cellular assets of the … [PCC].” This should 
be contrasted with the Cayman Islands Act section 248, where despite the 
court appointing and supervising the receiver, ”The remuneration of a 
receiver and any expenses properly incurred by him shall be payable, in 
priority to all other claims, from the segregated portfolio [i.e. cellular] 
assets attributable to the segregated portfolio [i.e. the cell] in respect of 
which the receiver was appointed but not from any other assets of the 
segregated portfolio company.” The classic fraudster‟s route is to leave 
insufficient assets within the vehicle for creditors to appoint an IP to 
investigate; this is especially the case if there is no public funding 
available within the jurisdiction. Consequently the Vanuatuan regime has 
some merit in this regard versus the Cayman Islands regime.
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• The Mauritius example may be of some use: 

• Section 23 [Protected Cell Companies Act 1999 as amended] –
”the remuneration of an administrator and any expenses properly 
incurred by him, shall be payable in priority to all other claims –
(a) in the case of the administration of a cell, from – (i) the cellular 
assets attributable to the cell; and (ii) to the extent that these may 
be insufficient, the non-cellular assets of the … [PCC]; and (b) in 
the case of an administration of a … from  (i) the non-cellular 
assets of the company and (ii) to the extent that these may be 
insufficient, the cellular assets, in such shares… as the Court may 
direct.”  

• In some cases it would appear that the hub account is absolutely 
protected. Take section 13(5) of the Anguillan Protected Cells 
Companies Act 2004: ”Unless otherwise expressly agreed in 
writing… where a liability … in respect of or attributable of a 
particular protected cell … that liability shall (c) extend only to … 
assets linked to that … cell … (d) not extend to … assets linked to 
any other cell … and (e) not extend to … the general account [i.e. 
the hub or core].”  

Comparative Jurisdictions : If PCC Statues address 
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• A similar result is achieved in Jersey under the Jersey PCC 
regime (Companies Amendment No. 8) (Jersey) (Law 2005) Art 
127YC, a cell is to be treated as a company for most purposes 
(including liquidation) and under Art 152:

“A liquidator appointed under Article 149 is entitled to receive 
from the company the remuneration –

(a) agreed between the liquidator and the company before his or 
her appointment;

(b) subsequently approved by the company in general meeting; 
or

(c) subsequent determined by the court.”

• However statutory uncertainty is sometimes introduced, for 
example the liquidator under the Anguillan regime (section 23(2) 
– ”The remuneration to be paid by the liquidator shall be 
apportioned by the liquidator to each … cell … and the general 
account [i.e. the hub] in such amounts as would best reflect the 
duties performed by the liquidator and approved by the court.”  

Comparative Jurisdictions : If PCC Statues address 
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• What is the exact nature of a 'cell owners' claim to the assets of the cell? 
It may be ownership. If it is not who could have a better claim? The issue 
of 'proprietary claims' was addressed in the Messenger Insolvency 
Litigation.

• It was common ground that a court had a limited discretion which it could 
exercise… where a proprietary claim had been advanced… It followed 
that if the Applicant was to benefit from the limited discretion that the 
Court might exercise the Applicant must show an arguable case for 
denying that they belong to the claimant… As Gee states … – "Where 
there are assets which may belong to the claimant, the Court will not allow 
these funds to be used for legal costs until the dependant has shown by 
„proper evidence‟ that he has no other assets which can be used for the 
purposes. If there are such funds, then the defendant might use these 
funds first before any question arises of his having access to funds which 
are the subject of the proprietary claim. But once it is shown there are no 
other assets except those subject to a proprietary claim, the court must 
make a difficult decision in the exercise of its discretion as to what is to be 
done." paragraphs 54-57 the Messenger Insolvency Litigation.
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• A direct proprietary claim (as in the Messenger Insolvency Litigation) over 

cell assets is of a superior ranking to a claim of another cell creditor who 

merely has his claim met from cellular assets.  To that extent, the issue of 

'subordination' noted in Messenger may well be of limited impact to non-

fraud insolvency. However, as noted above, many PCC jurisdictions go 

further. 

• Section 16(9) of the Anguilan PCC Act states: “An account owner's or 

counterparty's beneficial interest in a protected cell account is personal 

property notwithstanding the nature of the property of the protected cell 

account.” Surely this is a right in rem, which defeats or ranks ahead of all 

other claims.
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• Two UK cases are of relevance: HIH and Re Collins and Aikman Europe 
SA and Others [2006] EWHC 1343 (Ch) ("Collins and Aikman"). 

• Collins and Aikman involved an Administration Order over a pan-
European business with a UK COMI. The IPs were concerned to avoid 
"secondary proceedings" in local jurisdictions and thus gave assurances 
at meetings of creditors and creditors committees that if no "secondary 
proceedings" were commenced in other jurisdictions, the creditors 
position under their local law would be respected, as far as possible, in 
the English administration. In order to honour these assurances, the 
administrators wished to make distributions in the EU jurisdictions 
according to the local law. The administrators accordingly applied to the 
court for directions that they be permitted to make distributions according 
to the local law. The question, therefore, revolved around whether a 
distribution could be made under the English Administration order to 
creditors that were preferential creditors within the relevant EU 
jurisdictions. However they were not preferential creditors according to 
English insolvency law. Thus the application to Court was not to defeat 
ordinarily understood English pari passu. Rather, the application to Court 
was to defeat English priority rules. Nevertheless the case offers some 
guidance as to whether a UK court would accept a derogation from 
English pari passu.
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• Reproduced below is an extract from the Court Report:

"The administrators contended that they were entitled to make distributions 
according to local law under paras 65[1] or 66[2] of Sch. B1 to the Insolvency 
Act 1986 or alternatively the court could authorise such distributions either 
under the rule in Ex p James, which enabled the court to direct administrators, 
as officers of the court, to fulfil an obligation of conscience even if that meant 
overriding the rights of others who were entitled to rely on the strict rules of law 
and equity, or under the inherent jurisdiction [of the court]. Under para 65 of 
Sch. B1 an administrator had power to make a distribution to creditors but that 
power was subject to s.175 of the... [Insolvency Act 1986][3],... and was also 
subject to permission of the court being obtained for a distribution to creditors 
who were neither secured or preferential. Under para 66 of Sch.B1 an 
administrator could make a payment otherwise than in accordance with para 
65 or para 13 of Sch. 1 (which referred to payments which were necessary or 
incidental to the performance but the administrator‟s functions) if he thought it 
likely to assist achievement of the purpose of administration".

• As to para 65 of schedule B1 of the Insolvency Act 1986 it was held -

"It was doubtful whether the administrators could rely on para 65 of Sch. B1 to 
the 1986 Act to make distributions according to local law, because the 
reference to s.175 of the Act and consequent implied reference to preferential 
debts appeared to require any distribution under para 65 to be made on the 
basis that those creditors who would be characterised under English law as 
preferential creditors be paid, or provision for their payment be made, before 
any general distribution was made ". 
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[1] 65(1) - The administrator of a company may make a distribution to 
wake creditor of the company. 

65(2) Section 175 shall apply in relation to a distribution under this 
paragraph as it applies in relation to winding up. 

65(3) A payment may not be made by way of distribution under this 
paragraph to a creditor of the company who is neither a secured 
not preferential unless the court gives permission. 

[2] Paragraph 66 - the administrator of a company may make a 
payment or otherwise than in accordance with paragraph 65 or 
paragraph 13 of schedule 1 [of the Insolvency Act 1986, which 
states, "Powers Of [an] Administrator... [includes the] Power to 
make any payment which is necessary or incidental to the 
performance of his functions.

[3] Which states - "175 (1) [payment in priority] In a winding up the 
company's preferential debts shall be paid in priority to all other 
debts".
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The above statement does not therefore preclude a distribution of 
ordinary unsecured more particularly  non-preferential) creditors 
according to a relevant PCC priority. To that limited extent it is helpful. 

• As to para 66 of schedule B1 of the Insolvency Act 1986 it was held -

• "However, given that para 66 of Sch.B1, on the other hand, contained no limit requiring 
payment of secured or preferential creditors in priority to other creditors and that the term 
'payments' in para 66 was wide enough to include 'distributions' by an administrator, the 
payments could be regarded as being properly made if the administrators reasonably 
thought them to be 'likely to assist achievement of the purpose of administration' within 
para 66. Moreover, having regard to the intention of the legislation, other than in very 
exceptional circumstances, no distinction was to be made either between the giving of an 
assurance of payment and the performance of that assurance. Nor, other than in very 
exceptional cases, was any distinction to be made between assurances given in 
enforceable contractual form and those that were not since administrators were expected 
to behave honourably, a failure to honour non-contractual assurances would be likely to 
lead to costly and time-consuming misrepresentation claims by creditors who relied on the 
assurances, and the process of administration would be brought into disrepute if the 
confidence and trust between administrators and creditors on which the process depended 
was undermined. On the facts, there was no doubt that, at the time they gave the 
assurances that the position of creditors under local law would be respected in the English 
administration, the administrators thought that the giving of such assurances, would be 
likely to assist the achievement of the purpose of the administration and that sufficed, 
firstly, to enable the administrators without impropriety to propose under para 66 that the 
assured payments should be paid and, secondly, for them to seek directions to that effect 
under para 63 of Sch.B1. It followed that the court had jurisdiction to give the 
administrators directions to give effect to the assurances which they had given and to 
depart from the application of ordinary provisions of English law as the law of the main 
proceedings.”
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• This quote offers potential considerable support for a derogation 
from UK pari passu principles in favour of a PCC cellular priority. 
For it is possible ”to depart from the application of ordinary 
provisions of English law as the law of the main proceedings“ if 
”the payments could be regarded as ...likely to assist 
achievement of the purpose of administration.” There can be four 
purposes for an Administration Order: ("[s.8(3) Insolvency Act 
1986 - ]... (a) the survival of the company [i.e. the PCC ], and the 
whole or any part of its undertaking, as a going concern; (b) the 
approval of a ... [CVA] (c) the sanctioning ... [of a scheme of 
arrangement]; [or]... (d) a more advantageous realisation of the 
company's assets”). Whatever the purpose it is submitted that 
adherence to the PCC cellular priority would be more likely to 
achieve any of these objectives. Failure to abide by PCC cellular 
priority would have the following negative consequences:
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• There would be considerable and costly litigation which would preclude all 
the possible purposes for an Administration Order. 

• Cells would migrate and consequently purpose (a) ("the survival of the 
company") would be unlikely. 

• There would be considerable unhealthy competition between the alleged 
primary insolvency (i.e. if applicable the COMI insolvency) and alleged 
secondary (or if applicable non-main) proceedings. This competition 
would again result in self-defeating litigation. 

• Collins and Aikman may have looked to preferential creditors and not 
ordinary unsecured creditors. Nevertheless the logic (as it was applied to 
preferential creditors) is equally applicable to ordinary unsecured 
creditors; this is so, regardless whether the ordinary unsecured creditor is 
a creditor of a PCC. 

• This quote also addresses another issue, that of the "assurance of 
payment" given by the Administrator. In an international PCC insolvency 
an Administrator could, in order to achieve the purpose of the 
administration, give assurances that as far as practicable he will, 
wherever, abide by PCC cellular priority. If he gave such assurances, it 
appears that an English court would back up those assurances. 
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